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U.S. Customs Service 


General Notices 


ANNOUNCEMENT OF GENERAL PROGRAM TEST: 
QUOTA PREPROCESSING 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: General notice. 


SUMMARY: This notice announces Customs plan to conduct a test to 
evaluate the effectiveness of a new operational procedure regarding the 
electronic processing of quota-class apparel merchandise. The tests will 
be conducted at ports located at New York/Newark and Los Angeles. 
The new procedure will allow certain quota entries to be processed 
prior to carrier arrival, thus reducing the quota processing time. This 
notice informs the public of the new procedure and eligibility require- 
ments to participate in the test. Public comments concerning any as- 
pect of the test are solicited. 


EFFECTIVE DATES: Written comments regarding this notice must be 
received on or before August 24, 1998. This test will commence no earli- 
er than August 24, 1998 and run for approximately a six month time pe- 
riod, with evaluations of the test occurring periodically. 


ADDRESSES: Applications to participate in the prototype will be ac- 
cepted prior to and throughout the prototype. Written comments re- 
garding this notice or any aspect of this test should be addressed to Lori 
Bowers, U.S. Customs Service, QWG Team Leader, 1000 Second Ave., 
Suite 2100, Seattle, WA 98104-1020 or may be sent via E-mail to pre- 
processing@quota.customs.sprint.com. Applications should be sent to 
the prototype coordinator at any of the four following port(s) where the 
applicant wishes to submit quota entries for preprocessing: 
1) Julian Velasquez, Port of Los Angeles, 300 S. Ferry St., Termi- 
nal Island, CA 90731; 
2) Tony Piscitelli, Los Angeles International Airport, 11099 S. 
La Cienaga Blvd., Los Angeles, CA 90045; 
3) Barry Goldberg, JFK Airport, JFK Building 77, Jamacia, NY 
11430; and 


4) John Lava, Ports of New York/Newark, 6 World Trade Center, 
New York, NY 10048. 


FOR FURTHER INFORMATION CONTACT: Lori Bowers 
(206) 553-0452 or Bob Abels (202) 927-0001. 
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SUPPLEMENTARY INFORMATION: 
I. Description of Proposed Test 
ncept of Quota Preprocessing 


Many apparel importers have identified a need to reduce the process- 
time for quota entries. These importers state that the total process- 

ing time, as measured from carrier arrival to Customs release, for quota 
merchandise is longer than for non-quota merchandise. Normally, 
entry summary documentation for both quota and non-quota merchan- 
dise may be preliminarily reviewed by Customs before the arrival of the 
rier. For quota-class merchandise, however, the importing carrier 
must have actually arrived within the port limits and either the esti- 
mated duties must have been deposited or a valid scheduled statement 
date must have been received by Customs via the Automated Broker In- 
terface (ABI) before it is deemed that there has been presentation of the 
entry summary. Because quota priority and status are determined at 


the tim 


ime of presentation, the preliminary review does not reduce the 
processing time for quota entries. This results in increased costs and de- 
lays in receipt of quota-class merchandise. To address this issue a multi- 
discipline work group, including members from the trade, was formed 
in partnership with the National Treasury Employees Union (NTEU). 
Using process improvement methodology, the Quota Processing Work 
Group (QWG) developed Quota Preprocessing—a new operational pro- 


Cal 


cedure regarding the processing of quota-class merchandise—as a solu- 
tion to the problem. 


Quota preprocessing will allow certain quota entries (discussed be- 
low) to be filed, reviewed for admissibility, and processed through Cus- 
toms prior to arrival of the carrier, similar to the methods in which 
non-quota entries are presently processed. It is believed that such a 
change in procedures could reduce the processing time for quota en- 
[ ries. 

The Quota Preprocessing test is designed to evaluate the effective- 
ness of this new operating procedure, so that any benefits of processing 
quota entries prior to carrier arrival can be verified. By prototyping the 
concept first, Customs can measure the benefits, receive input from the 
trade, and determine if any future changes are necessary before incor- 
porating Quota Preprocessing into its standard procedures. Should the 
measurements support the anticipated benefits, action will be initiated 
to amend certain Customs regulations (see below) so that Quota Pre- 
processing can be incorporated into the design of Customs future com- 
puter system, ACE (Automated Commercial Environment). 

The ports of New York/Newark (4701, 4601, 1001) and Los Angeles 
(2704, 2720) are the test locations for Quota Preprocessing. By proto- 
typing the process first at these ports, Customs can assess whether or 
not Quota Preprocessing can achieve its stated objectives prior to ex- 
panding the process nationally. 
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Prototype Objectives 
The goals of the prototype are: 
1) To reduce the processing time of quota entries; 
2) To process quota entries submitted as part of the preproces- 
sing program in the same amount of time as non-quota entries; 
3) To increase the quantity of quota entries released within one 
calendar day of the arrival of the carrier; and 
4) To equalize the submission of quota entries over the five-day 
work week. 
Description of the Prototype 

Participants in the prototype may submit quota entries that meet the 
eligibility requirements specified below to Customs up to five days prior 
to vessel arrival or after wheels are up on air shipments. Quota entries 
to be preprocessed must be submitted to Customs during official busi- 
ness hours (see, § 101.6, Customs Regulations), and will be reviewed for 
admissibility and processed prior to the carrier’s arrival. 

Pursuant to Customs Modernization provisions in the North Ameri- 
can Free Trade Agreement Implementation Act (the Act), Pub.L. 
103-182, 107 Stat. 2057, 2170 (December 8, 1993), Customs amended 
its regulations, in part, to enable the Commissioner of Customs to con- 
duct limited test programs/procedures designed to evaluate the effec- 
tiveness of new technology or operations procedures, which have as 
their goal the more efficient and effective processing of passengers, car- 
riers, and merchandise. Section 101.9(a) of the Customs Regulations 
(19 CFR 101.9(a)) allows for such general testing. See, TD 95-21. This 
test concerns the processing of merchandise and is established pur- 
suant to that regulatory provision. Public comments concerning any 
aspect of the prototype are solicited and Customs will review any com- 
ments timely received before implementing this test. 

The test of Quota Preprocessing is scheduled to run for six months 
with the starting date targeted for approximately 30 days from the pub- 
lication of this notice in the Federal Register. Once the test is underway, 
Customs will begin evaluating the test procedure, employing criteria 
designed to measure the effectiveness of the prototype. 

II. Importer/Entry Eligibility Criteria 

Only importers who currently import apparel through the ports of 
Los Angeles (2704/2740) and/or New York/Newark (1001/4601/4701) 
may participate in the prototype. Participants will not be permitted to 
alter their importing patterns in order to take advantage of Quota Pre- 
processing. During the prototype Customs will monitor import vol- 
umes for significant increases through the prototype ports. 

Customs will only accept consumption entries of apparel merchan- 
dise subject to quota (type 02 and 07) for preprocessing which meet the 
following criteria: 

1) The entry must be filed using the ABI; 


2) Payment must be made electronically through the Automated 
Clearinghouse (ACH); 
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3) Arriving carriers must use the Automated Manifest System 
AMS); 

4) The quota category must be less than 85% full; 

5) The entry must contain at least one line classifiable in Chapter 
61 or 62 of the Harmonized Tariff Schedule of the United States 
HTSUS); and 

6) The entry must be submitted at the port of Los Angeles 
2704/2720) or New York/Newark (1001/4601/4701). 

If an importer submits a quota entry for Quota Preprocessing and it 
does not meet all of the above criteria the entry summary will be re- 
jected back to the filer and may not be resubmitted to Customs until af- 
ter the carrier has arrived. Upon arrival of the carrier, merchandise 
covered by a preprocessed entry will be released unless Customs decides 
to perform an examination. If an examination of the merchandise is 
necessary, the examination will occur during the port’s regular inspec- 
tional hours. 

Regulatory Provisions Affected 

During the six-month test period of this operational procedure, the 
requirements regarding scheduling of ACH payment, quota status, sub- 
mission of quota documents, and time of entry, found in §§ 24.25(c)(3), 
132.11, 132.11a, 141.63 and 141.68 of the Customs Regulations, will be 
suspended at the affected ports. 

Regarding the submission of an entry under this prototype, when the 
documents are filed prior to arrival of the merchandise the term “time of 
entry” shall be the time the merchandise arrives within the port limits. 
For purposes of this prototype, the term “time of presentation” shall be 
the time of delivery in proper form of the entry/entry summary for con- 
sumption for which a valid scheduled statement date for the estimated 
duties payable has been successfully received by Customs via the ABI. A 
valid scheduled statement date must be within 10 days of the estimated 
date of arrival of the merchandise. 


III. Application 


Importers that wish to participate in the Quota Preprocessing proto- 
type must submit a written application that includes the following in- 
formation: 


1. The specific ports located at either New York/Newark or Los 
Angeles at which they intend to enter quota merchandise; 

2. The importer of record number(s), including suffix(es), and a 
statement of the importer’s/filer’s electronic filing capabilities; 

3. Names and addresses of any entry filers, including Customs 
brokers, who will be electronically filing entries at each port on be- 
half of the importer/participant; and 

4. The total number of consumption quota entries (type 02 and 
07) filed at each of the prototype ports during the preceding 
12-month period and the estimated number of eligible entries ex- 
pected to be filed at each designated port during the Quota Prepro- 
cessing prototype. If it is expected that a significantly higher 
number of eligible entries will be filed during the prototype than 
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were filed during the preceding 12 months, an explanation for the 
increase is necessary. 

Customs will notify applicants in writing of their selection or non- 
selection in this prototype. If an applicant is denied participation, he 
she may appeal in writing to the port director at the port which denied 
the application. 

IV. Misconduct 

A participant may be suspended from the Quota Preprocessing pro- 
totype and disqualified from any future phases of this prototype if in- 
volved in any of the following acts of misconduct: 

1. Shifting the volume of imports clearing through the prototype 
port(s); 

2. Continually overestimating the date of arrival; 

3. Continually submitting ineligible entries, i.e., the entry sum- 
mary is non-ABI, the carrier is non-AMS, payment is not via ACH, 
and/or none of the merchandise is from HTSUS Chapter 61 or 62; 

4. Submitting multiple requests for canceled entries; 

5. Participating in any activity to circumvent quota or errone- 
ously gain quota status; or 

6. Failing to abide by the terms and conditions of this notice or 
applicable laws and regulations. 


Participants subject to suspension will be notified in writing. Such 
notice will apprise the participant of the facts or conduct warranting 
suspension and the date on which the suspension will take effect. 

Any decision proposing suspension of a participant may be appealed 
in writing to the local port director within 15 days of the decision date. 
Should the participant appeal the notice of proposed suspension, the 
participant should address the facts or conduct charges contained in the 
notice and state how he/she does or will achieve compliance. However, 
in the case of willfulness or where public health interests or safety are 
concerned, the suspension may be effective immediately. Further, Cus- 
toms has the discretion to immediately suspend a prototype participant 
based on the determination that an unacceptable compliance risk ex- 
ists. This suspension may be invoked at any time after acceptance in the 
prototype. In addition to being suspended, a participant may be subject 
to penalties, liquidated damages, and/or other administrative sanctions 
for such action. 


V. Test Evaluation Criteria 


Although by no means exclusive, the following evaluation criteria 
may be used by Customs to assess the merits of the test procedure: 


1. Workload impact (workload shifts/volume, cycle times, etc.); 
2. Policy and procedure accommodations; 

3. System efficiency; 

4. Operational efficiency; or 


5. Other issues identified by public comment or by the partici- 
pants. 
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Also, Customs may survey participants to validate the benefits of this 
prototype. Results of the test evaluations will be available at the conclu- 
sion of the prototype and will be made available to the public upon re- 
quest. 

Dated: July 20, 1998. 


AUDREY ADAMS, 
Acting Assistant Commissioner, 
Office of Field Operations. 
lick 


Published in the Federal Register, July 24, 1998 (63 FR 39929)] 


COUNTRY OF ORIGIN MARKING RULES FOR TEXTILES AND 
TEXTILE PRODUCTS ADVANCED IN VALUE, IMPROVED IN 
CONDITION, OR ASSEMBLED ABROAD 


AGENCY: U.S. Customs Service; Department of the Treasury. 
ACTION: Proposed interpretation; extension of comment period. 


SUMMARY: On June 15, 1998, adocument was published in the Federal 
Register advising the public that Customs is proposing a new inter- 
pretation concerning the country of origin rules for certain imported 
textile and textile products. Customs proposed that 19 CFR 12.130(c) 
should not control for purposes of country of origin marking of textile 
and textile products, and that Chapter 98, Subchapter II, U.S. Note 2(a), 
Harmonized Tariff Schedule of the United States does not apply for 
country of origin marking purposes. The document solicited comments, 
requesting that comments be received on or before August 14, 1998. 
This notice extends the period of time within which interested members 
of the public may submit comments concerning the June 15 proposal. 
The comment period is being extended another 45 days. 


DATES: Comments must be received on or before September 30, 1998. 


ADDRESSES: Written comments may be addressed to, and inspected 
at, the Regulations Branch, Office of Regulations and Rulings, U.S. Cus- 
toms Service, 1300 Pennsylvania Avenue, N.W., Washington, D.C. 
20229. 


FOR FURTHER INFORMATION CONTACT: Monika Brenner, Spe- 
cial Classification and Marking Branch, Office of Regulations and Rul- 
ings, (202) 927-1675. 
SUPPLEMENTARY INFORMATION: 
BACKGROUND 
A document was published in the Federal Register (63 FR 32697) on 
June 15, 1998, advising the public that Customs is proposing a new in- 
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terpretation concerning the country of origin rules for certain im- 
ported textile and textile products. Customs proposed that 19 CFR 
12.130(c) should not control for purposes of country of origin marking 
of textile and textile products, and that Chapter 98, Subchapter IT, U.S. 
Note 2(a), Harmonized Tariff Schedule of the United States does not ap- 
ply for country of origin marking purposes. The document solicited 
comments, requesting that comments be received on or before August 
14, 1998. 

Customs has received a request to extend the comment period to al- 
low interested parties to have more time to consider the proposal and to 
explore how the proposed changes may impact the FTC rules on “Made 
in USA”. Customs believes the request for more time has merit. Accord- 
ingly, the period of time for submission of comments is being extended 
45 days. 

All comments submitted will be available for public inspection in ac- 
cordance with the Freedom of Information Act (5 U.S.C. 552), § 1.4, 
Treasury Department Regulations (31 CFR 1.4) and § 103.11(b), Cus- 
toms Regulations (19 CFR 103.11(b)), between 9:00 a.m. and 4:30 p.m. 
on normal business days at the address stated above. 


Dated: July 20, 1998. 
STUART P SEIDEL, 
Assistant Commissioner, 
Office of Regulations and Rulings. 
[Published in the Federal Register, July 24, 1998 (63 FR 39931)] 


QUARTERLY IRS INTEREST RATES USED IN CALCULATING 
INTEREST ON OVERDUE ACCOUNTS AND REFUNDS ON 
CUSTOMS DUTIES 


AGENCY: Customs Service, Treasury. 
ACTION: General notice. 


SUMMARY: This notice advises the public of the quarterly Internal 
Revenue Service interest rates used to calculate interest on overdue ac- 
counts and refunds of Customs duties. For the quarter beginning July 1, 
1998, the rates will be 7 percent for overpayments and 8 percent for un- 
derpayments. This notice is published for the convenience of the im- 
porting public and Customs personnel. 


EFFECTIVE DATE: July 1, 1998. 


FOR FURTHER INFORMATION CONTACT: Ronald Wyman, Ac- 
counting Services Division, Accounts Receivable Group, 6026 Lakeside 
Boulevard, Indianapolis, Indiana 46278, (317) 298-1200, extension 
1349. 
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SUPPLEMENTARY INFORMATION: 
BACKGROUND 

Pursuant to 19 U.S.C. 1505 and Treasury Decision 85-93, published 
in the Federal Register on May 29, 1985 (50 FR 21832), the interest rate 
paid on applicable overpayments or underpayments of Customs duties 
shall be in accordance with the Internal Revenue Code rate established 
under 26 U.S.C. 6621 and 6622. Interest rates are determined based on 
the short-term Federal rate. The interest rate that Treasury pays on 
overpayments will be the short-term Federal rate plus two percentage 
points. The interest rate paid to the Treasury for underpayments will 
he short-term Federal rate plus three percentage points. The rates 
be rounded to the nearest full percentage. 

The interest rates are determined by the Internal Revenue Service 
(IRS) on behalf of the Secretary of the Treasury based on the average 
market yield on outstanding marketable obligations of the U.S. with re- 
maining periods to maturity of 3 years or less, and fluctuate quarterly. 
The rates effective for a quarter are determined during the first-month 
ag of the previous ayo 

1 Revenue Ruling 98-32 (1998-25 IRB 4, dated June 22, 1998), the 
IRS determined that the rates of interest for the fourth quarter of fiscal 
year (FY) 1998 (the period of July 1—September 30, 1998) will be 7 per- 
cent for overpayments and 8 percent for underpayments. These inter- 
est rates are subject to change for the first quarter of FY-1999 (the 
period of October 1—December 31, 1998). 

For the convenience of the importing public and Customs personnel 
the following list of Internal Revenue Service interest rates used, cover- 
ng the period from before July of 1974 to date, to calculate interest on 
overdue accounts and refunds of Customs duties, is published in sum- 
mary format. 


+ 
t 
] 
| 
i 


WwW i] 


Dat 


Before July 063075 
070175 013176 
020176 013178 
020178 013180 
020180 013182 
020182 123182 
010183 063083 
070183 123184 
010185 063085 
070185 123185 
010186 063086 
070186 123186 
010187 093087 
100187 123187 
010188 033188 
040188 093088 
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ling Date 


10018: 033189 
04018 093089 
10018 033191 
040191 123191 
010192 033192 
040192 093092 
100192 063094 
070194 093094 
100194 033195 
040195 063095 
070195 033196 
040 063096 
070196 033198 
040198 093098 





Dated: July 20, 1998. 


SAMUEL H. BANKS, 
Acting Commissioner of Customs. 


[Published in the Federal Register, July 24, 1998 (63 FR 39932)] 
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DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, DC, July 22, 1998. 
[The following documents of the United States Customs Service, 
Office of Regulations and Rulings, have been determined to be of suffi- 
cient interest to the public and U.S. Customs Service field offices to 
merit publication in the Customs BULLETIN. 
STUART P. SEIDEL 
Assistant Commissioner, 
Office of Regulations and Rulings. 


PROPOSED MODIFICATION OF RULING LETTER RELATING 
TO THE TARIFF CLASSIFICATION OF CORK AND RUBBER 
COMPOSITE GASKET MATERIAL 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed modification of tariff classification ruling 


letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to modify a ruling letter pertaining to the tar- 
iff classification of certain cork and rubber composite gasket material. 
Comments are invited on the correctness of the proposed ruling. 


DATE: Comments must be received on or before September 4, 1998. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Commercial Rulings Division, 1300 Pennsylvania Avenue, 
N.W., Washington, D.C. 20229. Comments submitted may be inspected 
at the same address. 


FOR FURTHER INFORMATION CONTACT: Suzanne Karateew, In- 


ternational Agreements Staff, (202) 927-1475. 
SUPPLEMENTARY INFORMATION: 
BACKGROUND 


Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
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tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to modify a ruling letter pertaining to the tar- 
iff classification of certain cork and rubber composite gasket material. 

In Headquarters Ruling Letter (HRL) 087392, dated August 6, 1992, 
composite material consisting of between 60 and 80 percent by weight 
rubber, with the remainder consisting of agglomerated cork, was classi- 
fied in heading 4504, Harmonized Tariff Schedule of the United States 
(HTSUS), which provides for “[A]gglomerated cork (with or without a 
binding substance) and articles of agglomerated cork,” by application 
of GRI 1. In support of this classification, it was noted that the heading 
text described the subject material and the Explanatory Note to head- 
ing 4504 described agglomerated cork with a binder of vulcanized rub- 
ber. HRL 087392 is set forth in Attachment A to this document. 

Upon further consideration of this matter, Customs has determined 
that the rubber component of the subject material is described by head- 
ing 4008, HTSUS, which provides for “[P]lates, sheets, strip, rods and 
profile shapes, of vulcanized rubber other than hard rubber.” As the 
subject material is described in equally specific terms by headings 4008 
and 4504, HTSUS, classification is pursuant to a GRI 3(b) analysis. 

It is noted that the rubber component is of greater weight and value 
than the cork component. Moreover, the rubber component contributes 
an important function to the material’s end use as an automotive gas- 
ket. A gasket is a seal or packing used to make a pipe or other joint air- or 
fluid-tight. As vulcanized rubber is compressible, it enhances a gasket’s 
ability to maintain a seal when joints compress or expand. Vulcanized 
rubber is also impermeable to gas and liquid, thereby contributing to a 
gasket’s ability to maintain a seal. Based on the foregoing, Customs 
views the rubber component as imparting the essential character to the 
composite material. Accordingly, classification is proper in subheading 
4008.21.0000, HTSUS. 

Customs intends to modify that part of HRL 087392 that relates to 
the classification of the gasket material in order to reflect classification 
in subheading 4008.21.0000, HTSUS. Before taking this action, consid- 
eration will be given to any written comments timely received. The pro- 
posed ruling modifying HRL 087392 is set forth in Attachment B to this 
document. 

Claims for detrimental reliance under section 177.9, Customs Regu- 
lations (19 CFR 177.9), will not be entertained for actions occurring on 
or after the date of publication of this notice. 


Dated: July 16, 1998. 


JOHN E. ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 
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ibove mater f 1 in automotive transmissions are Classified 


1d other seals, with a 


> merchandise may be 


U.S. CuSTOMS SERVICE 
Washington, DC 
,A-2 RR: IA 004449 SK 
Category: Classification 
lariff No. 4008.21.0000 


CH INDUSTRIES 
‘ton Road 
Ont., CA M9M 2W6 


Modification of Headquarters Ruling Letter 087392 (8/6/92); Request for Internal Ad- 


l 
f 


vice 15/90; Tariff Classification of Composite Cork/Rubber Gasket Material 


DEAR SIR 

On August 6, 1992, this office issued you Headquarters Ruling Letter (HRL) 087392 in 
which we classified finished automotive gaskets and gasket material made ofa cork/rubber 
composite material in subheadings 8409.91.9190, Harmonized Tariff Schedule of the 
United States (HTSUS), and 4504.10.1000, HTSUS, respectively. Upon further consider- 
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ation, that ruling is deemed to be partially in error as regards the classific 
rubber gasket material. Our analysis follows 


sation of the cor 


Facts 


I'he merchandise the subject of this modification consists of gasket material made of a 
cork and rubber composite in sheet or strip form. The relative weight of the components 
varies from 60 to 80 percent rubber and 20 to 40 percent cork. The cork and rubber are 
combined in Portugal and formed into blocks. The blocks are shipped to Canada where the 
importer slices the large pieces into sheets or elongated strips 
Issue 

What is the proper classification of the composite cork/rubber gasket material? 
Law and Analysis: 

Classification of merchandise under the HTSUS is governed by the General Rules of In- 
terpretation (GRI’s). GRI 1 provides that classification shall be determined according to 
the terms of the headings and any relative section or chapter notes. Merchandise that can 
not be classified in accordance with GRI 1 is to be classified in accordance with subsequent 
GRI’s, taken in order. 

In HRL 087392, this office determined that the subject cork/rubber composite material 
was classifiable in heading 4504, HTSUS, which provides for “[Algglomerated cork (with 
or without a binding substance) and articles of agglomerated cork,” by application of GRI 1 
In support of this classification, it was noted that the heading text described the subject 
material and the Explanatory Note to heading 4504, at page 717, described agglomerated 
cork with a binder of vulcanized rubber. 

Upon further consideration of this matter, Customs has determined that the rubber 
component of the subject material is described by heading 4008, HTSUS, which provides 
for “[P]lates, sheets, strip, rods and profile shapes, of vulcanized rubber other than hard 
rubber.” As the subject material is described in equally specific terms by headings 4008 and 
4504, HTSUS, classification is pursuant to a GRI 3(b) analysis 

GRI 3(b) provides 

“(b) Mixtures, composite goods consisting of different materials or made up of dif- 
ferent components, and goods put up in sets for retail sale, which cannot be classified 
by reference to 3(a), shall be classified asif th 1ey consisted of the material or component 
which gives them their essential character, insofar as this criterion is applicable.” 


Explanatory Note (EN) VIII to GRI 3(b) states: 

“(T]he factor which determines essential character will vary as between different 
kinds of goods. It may, for example, be determined by the nature of the material or com- 
ponent, its bulk, quantity, weight or value, or by the role of a constituent material in 
relation to the use of the goods.” 

In applying these criteria to the material at issue, it is noted that the rubber component 
is of greater weight and value than the cork component. Moreover, the rubber component 
contributes an important function to the material’s end use as a gasket. A gasket is aseal or 
packing used to make a pipe or other joint air- or fluid-tight. As vulcanized rubber is com- 
pressible, it enhances a gasket’s ability to maintain a seal when joints compress or expand 
Vulcanized rubber is also impermeable to gas and liquid, thereby contributing toa gasket’s 
ability to maintain a seal. 

Based on the foregoing, Customs views the rubber component as imparting the essential 
character to the composite material. Accordingly, classification is proper in subheading 
4008, HTSUS 
Holding: 

HRL 087932 is hereby modified. 

That portion of HRL 087392 which classified cork and rubber composite material is mod- 
ified and the subject material is classifiable in subheading 4008.10.0000, HTSUS, which 
provides for “|P]lates, sheets, strip, rods and profile shapes, of vulcanized rubber other 
than hard rubber: of noncellular rubber: plates, sheets-and strip,” dutiable at a rate of 
0.7 percent ad valorem. There is no quota category applicable to the merchandise at this 
time. 

The classification of the finished gaskets in HRL 087392 remains unchanged. 

JOHN DURANT. 
Director, 
Commercial Rulings Division. 
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PROPOSED REVOCATION OF TWO RULING LETTERS 
RELATING TO TARIFF CLASSIFICATION OF MEN’S SLEEP 
BOTTOMS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed revocation of two tariff classification rul- 
ing letters. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke two rulings pertaining to the tariff 
classification of men’s sleep bottoms. Comments are invited on the cor- 
rectness of the proposed ruling. 


DATE: Comments must be received on or before September 4, 1998. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Commercial Rulings Division, 1300 Pennsylvania Avenue, 
N.W. Washington, D.C. 20229 


FOR FURTHER INFORMATION CONTACT: Shirley Greitzer, Tex- 
tile Classification Branch (202) 927-1695 
SUPPLEMENTARY INFORMATION: 

BACKGROUND 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion Act) of the North American Free Trade Agreement Implementa- 
tion Act (Pub.L. 103-182, 107 Stat. 2057), this notice advises interested 
parties that Customs intends to revoke two rulings pertaining to the 
tariff classification of men’s sleep bottoms. Comments are invited on 
the correctness of the proposed ruling. 

In Headquarters Ruling Letters (HQ) 089358, dated August 12, 1991, 
and 089247 dated July 18, 1991, (modified by HQ 950966, dated Janu- 
ary 27, 1992), men’s sleep bottoms, were held to be classifiable under 
subheading 6207.91.3010, Harmonized Tariff Schedule of the United 
States (HTSUS), which provides for men’s or boys’ singlets and other 
undershirts, underpants, briefs, nightshirts, pajamas, bathrobes, 
dressing gowns and similiar articles: other: of cotton: other: sleepwear. 
HQ 089358 is set forth as “Attachment A”, HQ 089247 is set forth as “At- 
tachment B” to this document. 

It is Customs view that the presence of side seam pockets and the lack 
of a fly on men’s pants (or bottoms) are not indicative of a sleepwear 
bottom but a multi-purpose garment that may (and probably will) be 
worn for purposes other than sleeping. These bottoms can easily make 
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the transition from inside the home (a private setting) to outside the 
home (and a mor ‘ial environment). The lack of a fly makes them 
suitable for modesty purposes and the presence of pockets makes them 
a comfortable and useful outerwear garment to carry keys, money, iden- 
tification and similar small objects As such, we find that these gar- 
re p ly classified in heading 6203, HTSUS 

‘evoke HQ 089247 and HQ 089358 to reflect the 
proper classification of these outerwear garments under this heading. 
B leon taking this action, consideration will be given to any written 
comments timely received. Proposed HQ 960849 revoking HQ 089247 
is set forth in “Attachment C” to this document, proposed HQ 960848 
revoking HQ 3 set forth in “Attachment D” to this document. 

tal reliance under section 177.9, Customs Regu- 

will not be entertained for actions occurring on 


cation of this notice. 


JOHN E. ELKINS, 
for John Durant, Director, 
Commercial Rulings Division.) 
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2 CO:R:C:T 089358 CRS 
C ate; gory ( lassification 
Tariff No. 6207.91.3010 


not classifiable as pajamas HRL 088635 
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‘ning the classification of sleep bottoms. Samples were pro- 
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vided 
Facts 


The merchandi t issue consists of two pair of men’s woven sleep bottoms manufac- 
turedinandim] if ntn 
apair of sleep pz 
ther pockets 
Issue 
Whether th 
Law and Anal) 
Heading 6207, HTSUSA, provides for, inter alia, men’s or boys’ nightshirts, pajamas, 
bathrobes, dressing gowns and similar articles. Within this heading there is a subheading 


e Dominican Republic. One isa pair of sleep shorts; the other 
garments are made from 100 percent cotton flannel and have nei- 


question are classifiable as pajamas or as other sleepwear. 





similar articles. Cus- 


HRL 


term | paja- 

nable whether there 

event, it appears 
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re not classifiable as pajamas 


ms of HRL 088635 and are therefore 
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bathrobes. dressing 


are subject t¢ 
yn available, we suggest 
rt on Current Import Quotas 


ce, which 1s available for 
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THE TREASURY 
JS. CUSTOMS SERVICE 
ton, DC, July 18, 1991 
2 CO:R:C:T 089247 JS 
Category: Classification 
lariff No. 6207.91.3000 


ts; classifiable heading 6207, 


PERE 


is in reference to your letter of March 12, 1991, on behalf of Roytex, Inc., requesting 
classification of men’s sleepwear under the Harmonized Tariff Schedule of the United 
States Annotated (HTSUSA 


[wo samples of men’s sleep bottoms were provided for our inspection. Both garments 


are made of printed, 100 percent cotton woven fabric, and each features side slash pockets 
and a fully elasticized waist with drawstring. Style SO 1175 has long pants legs, and style 
SO 1174 is a pair of shorts. Neither style has a fly front opening 

Whether men’s-cotton sleepwear bottoms are classifiable as pajamas or garments simi- 
lar to pajamas under the HTSUSA 





‘ation of merchandise under the HTSUSA is in acc« 
terpretation (GRI), taken in order. GRI 1 provides that classi 


mined according to the terms of the headings and any rel sect 


ing 6207 provides for men’s woven pajamas. The Explanatory Notes, the offic 

terpretation of the tariff at the international level, state that heading 6207 
shirts, pyjamas, bathrobes including beachrobes , dressing gowns and similar arti 
men or boys (gs nts usually worn indoors) 

Pajamas are defined as two-piece sets, consisting of an upper and 
sleeping, lounging, etc. See HQ 088635 issued May 24, 1991 (pajam 
without matching tops not classifiable as pajamas). Therefore, since the ps 

men’s sleepwear, but do not accompany pajama tops, t 


sieepwear. 


The merchandise at issue, both styles SO 1175 and SO 1174 are classified under sub 
heading 6207.91.3000, HTSUSA, which provides for men’s and boys’ singlets and other ut 
dershirts, underpants, briefs, nightshirts, pajamas, bathrobes, dressing gowns and similar 
articles: other: of cotton, other, textile category 352, dutiable at the rate of 6.5 percent ad 

the changeable nature of the statistical annotation and the restraint (quota/visa 
egories applicable to textile merchandise, your client should contact its local Cu 
rior to importation of this merchandise to determine the current 

‘aints or retirements 

gnated textile and apparel category may be subdivided into parts. If so, visa and 
quota requirements applicable to the subject merchandise may be affected. Since part cate 
gories are the result of international bilateral agreements which are subject to frequent 
‘enegotiations and changes, to obtain the most current information available, we suggest 
that your client check, close to the time of shipment, the Status Report on C t 
Quotas (Restraint Levels), an issuance of the U.S. Customs Service which 


inspection at your local Customs office 
The iples will be returned to you under separate cover, as requested 
JOHN DURANT 
Dur . 
Commercial Rulings Divis 


|ATTACHMENT C} 


DEPARTMENT OF THE TREASURY 
U.S. CusTOMS SERVICE 
Washington, DC 
CLA-2 RR:CR:TE 960849 SG 
Category: Classification 
Tariff No 6203.42.4015 and 6203.42.4050 
SYLVIA PEREZ 
M.G. MAHER & COMPANY 
442 Canal Street 
New Orleans, LA 70130 


Re: Classification of men’s garments; sleepwear vs. loungewear. 


DEAR Ms. PEREZ 

We have reconsidered our ruling HQ 089247 dated July 18, 1991, issued in response to 
your March 12, 1991, letter on behalf of Roytex, Inc., requesting a classification ruling for 
men’ssleepwear bottoms pursuant tothe Harmonized TariffSchedule of the United States 
(HTSUS) 
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ubject merchandise consisted of two pairs of men’s sleep bottoms. One with long 


+} 


the other, a pair of shorts. Both garments were constructed of a woven cotton 
ured a fully elasticized waistband with drawstring and side slash pockets. Nei 
I nt had a fly 
HQ 089247 classified the garments under subheading 6207.91.3000, HTSUS, which pro 
vides for men’s or boys’ singlets and other undershirts, underpants, briefs, nightshirts, pa 
jamas, bathrobes, dressing gowns and similar articles: other: of cotton, other. 


Whether the subject merchandise is properly classifiable as sleepwear under Heading 
6207, HTSUS, or as outerwear garments under Heading 6203, 


Classification of goods under the HTSUSA is governed by the General Rules of Inter 
pretation (GRI’s). GRI 1 provides that classification shall be determined according to the 
terms of the headings and any relative section or chapter notes. Merchandise that cannot 
| rdance with GRI 1 is to be classified in accordance with subsequent 

order 
J HTSUSA, provides for, inter alia, men’s nightshirts, pajamas and similar 
Customs has consistently ruled that pajamas are generally two-piece garments 
worn for sleeping. One-piece garments such as sleep shorts and sleep pants used for sleep 
ing are not classifiable as pajamas, instead they fall into a residual provision within Head- 
ing 6207, HTSUS, for similar articles 
If it is determined that the subject bottoms are classifiable as outerwear or loungewear. 
yplicable heading is Heading 6203, HTSUSA, which provides for, inter alia, men 
yusers 

In determining the classification of garments submitted to be sleepwear, Customs usual- 
ly considers the factors discussed in three court cases that addressed sleepwear. In Mast 
Industries, Inc. v. United States, 9 CIT 549, 552 (1985), aff'd 786 F.2d 144 (CAFC, 1986), the 
Court of International Trade considered the classification of a garment clai med to be sleep- 
wear. The court cited several lexicographic sources, among them Webdster’s Third Neu In 
ternational Dictionary which def fined ‘ ‘nightclothes” as “garments to be worn to bed.” In 
Mast, thecourt determined that the garment at issue therein was designed, manufactured, 

sed as nightwear and therefore was classifiable as nightwear. Similarly, in St. Eve In- 

ral, Inc. v. United States, 11 CIT 224 (1987), the court ruled the garments at issue 

therein were manufactured, marketed and advertised as oy re and were chiefly used 

as nightwear. Finally, in Inner Secrets/Secretly Yours, Inc. v. United States, 885 F. Supp. 248 

(1995), the court was faced with the issue of whether women *s boxer-style shorts were clas- 

sifiable as “outerwear” under Heading 6204, HTSUSA, or as “underwear” under Heading 
6208, HTSUSA. The court stated the following, in pertinent part: 


|laintiff's preferred classification is supported by evidence that the boxers in issue 


were designed to be worn as underwear and that such use is practical. In addition, 
plaintiff showed that the intimate apparel industry perceives and merchandises the 
boxers as underwear. While not dispositive, the manner in which plaintiff's garments 
are merchandised sheds light on what the industry perceives the merchandise to be 


Furthermore, we bring your attention to International Home Textile, Inc., Slip Op. 
97-31, March 18, 1997, which classified similar garments without a fly as loungewear in 
heading 6103, HTSUS. The court therein stated: 


Based upon a careful examination of the loungewear as well as the testimony of the 
various witnesses, the court finds that the loungewear items at issue do not share that 
essential character of privateness or private activity. As the parties have already stipu- 
lated, the loungewear is used primarily for lounging and not for sleeping. The court 
finds no basis in the exhibits, the witness testimony, or the loungewear’s construction 
and design to find that itis inappropriate, ataminimum, for the loungewear tobe worn 
at informal social occasions in and around the home, and for other individual, non- pri- 

vate activities in and around the house—e.g., w atching movies at home with guests, 
barbequing at a backyard gathering, doing outside home and yard maintenance work, 
washing the car, walking the dog, and the like * * * 


With respect to the bottoms which were the subject of HQ 089247, they feature no fly and 
side seam pockets. It is now the opinion of this office that bottoms with the combination of 
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those two features are not sleepwear bottoms but multi-purpose garments that may (and 
probably will) be worn for purposes other than sleeping. These bottoms can easily make the 
transition from inside the home (a private setting) to outside the home (and a more social 
environment). The lack ofa fly makes them suitable for modesty purposes and the presence 
of pockets makes them a comfortable and useful outerwear garment to carry keys, money 
identification and similar small objects. Additionally, even ifthe garments were to lack both 
the fly and the side seam pockets, the absence of the fly on the bottoms is indicative of a 
multi-purpose garment. See HQ 960432, dated August 22, 1997, in which we held that bot- 
toms with acombination of no fly and side seam pockets, garments substantially identical 
to that at issue here, were not sleepwear bottoms but a multi-purpose garment classified in 
heading 6203, HTSUS 

Accordingly, we find that these garments are properly classified in heading 6203, 
HTSUS 
Holding 


lhe bottoms without a fly and without pockets are more properly classified as follows 
the pants aré classified in subheading 6203.42.4015, HTSUS, which provides for Men’s or 
boys’ suits, ensembles, suit-type jackets, blazers, trousers, bib and brace overalls, breeches 
and shorts (other than swimwear): Trousers, bib and brace overalls, breeches and shorts 
(con.): Of cotton): Other: Other: Trousers and breeches: Men’s: Other. The applicable rate 
of duty is 17.3 percent ad valorem and the quota category is 347; the shorts are classifiable 
in subheading 6203.42.4050, HTSUS, which provides for Men’s or boys’ suits, ensembles, 
suit-type jackets, blazers, trousers, bib and brace overalls, breeches and shorts (other than 
swimwear): Trousers, bib and brace overalls, breeches and shorts: Of cotton: Other: Oth- 
er: Shorts: Mens. The applicable rate of duty is 17.3 percent ad valorem and the quota cate- 
gory is 347 

HQ 089247 is hereby revoked 

The designated textile and apparel category may be subdivided into parts. If so, visa and 
quota requirements applicable to the subject merchandise may be affected. Since part cate- 
gories are the result of international bilateral agreements which are subject to frequent 
renegotiations and changes, to obtain the most current information available, we suggest 
that you check, close to the time of shipment, the Status Report on Current Import Quotas 
(Restraint Levels), an internal issuance of the U.S. Customs Service, which is available for 
inspection at your local Customs office. 

Due to the changeable nature of the statistical annotation (the ninth and tenth digits of 
the classification) and the restraint (quota/visa) categories applicable to textile merchan- 
dise, you should contact your local Customs office prior to importing the merchandise to 
determine the current status of any import restraints or requirements. 

JOHN DURANT 
Director, 


Commercial Rulings Division. 
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ATTACHMENT I 


DEPART) . OF THE TREASURY 
3. CUSTOMS SERVICE 
Washington, DC 
2 RR:CR:TE 960848 SG 
Category: Classification 
1015 and 6203.42.4050 


1's garments; sleepwear vs. lout 


nsidered our ruling HQ 089358 dated August 12, 1991, issued in response to 


29, 1991, letter on behalf of PGA Apparel Industries, requesting a classifi 


men’s sleepwear bottoms pursuant to the Harmonized Tariff Schedule of 
HTSUS 


merchandise consisted of two pairs of men’s sleep bottoms. One with long 
her a pair of shorts. Both garments were constructed of 100 percent flannel 
- pockets nor fly 
lassified the garments under subheading 6207.91.3010, HTSUS, which pro- 
s or boys’ singlets and other undershirts, underpants, briefs, nightshirts, pa- 


obes, dressing gowns and similar articles: other: of cotton: other: sleepwear 
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GRI 1 provides that classification shall be determined according to the 
»adings and any relative section or chapter notes. Merchandise that cannot 
1 accordance with GRI 1 is to be classified in acecrdance with subsequent 

1 order. 
HTSUSA, provides for, inter alia, men’s nightshirts, pajamas and similar 
oms has consistently ruled that pajamas are generally two-piece garments 
One-piece garments such as sleep shorts and sleep pants used for sleep- 
assifiable as pajamas, instead they fall into a residual provision within Head- 

HTSUSA, for similar articles. 

mined that the subject bottoms are classifiable as outerwear or loungewear, 
heading is Heading 6203, HTSUSA, which provides for, inter alia, men’s 


‘tors discussed in three court cases that addressed sleepwear. In Mast 

ited States, 9 CIT 549, 552 (1985), aff'd 786 F.2d 144 (CAFC,1986), the 

f International Trade considered the classification of a garment claimed to be sleep- 

lhe court cited several lexicographic sources, among them Webster’s Third New In- 

Dictionary which defined “nightclothes” as “garments to be worn to bed.” In 

Vast, the court determined that the garment at issue therein was designed, manufactured, 

and used as nightwear and therefore was classifiable as nightwear. Similarly, in St. Eve In- 

ternat |, Inc. v. United States, 11 CIT 224 (1987), the court ruled the garments at issue 

1 were manufactured, marketed and advertised as nightwear and were chiefly used 

is nightwear. Finally, in Inner Secrets/Secretly Yours, Inc. v. United States, 885 F. Supp. 248 

1995), the court was faced with the issue of whether women’s boxer-style shorts were clas- 

sifiable as “outerwear” under Heading 6204, HTSUSA, or as “underwear” under Heading 
6208, HTSUSA. The court stated the following, in pertinent part: 


P|laintiffs preferred classification is supported by evidence that the boxers in issue 
were designed to be worn as underwear and that such use is practical. In addition, 
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plaintiff showed that the intimate apparel industry perceives and merchandises the 
boxers as underwear. While not dispositive, the manner in which plaintiffs garments 
are merchandised sheds light on what the industry perceives the merchandise to be 


97-31, March 18, 1997, which classified similar garments without a fly as loungewear in 
heading 6103, HTSUS. The court therein stated 


Furthermore, we bring your attention to International Home Textile, Inc., Slip Op 


Based upon a careful examination of the loungewear as well as the testimony of the 
various witnesses, the court finds that the loungewear items at issue do not share that 
essential character of privateness or private activity. As the parties have already stipu 
lated, the loungewear is used primarily for lounging and not for sleeping. The court 
finds no basis in the exhibits, the witness testimony, or the loungewear’s construction 
and design to find that it is inappropriate, at aminimum, for the loungewear to be wort 
at informal social occasions in and around the home, and for other individual, non-pri 
vate activities in and around the house—e.g., watching movies at home with guests 
barbequing at a backyard gathering, doing outside home and yard maintenance work 
washing the car, walking the dog, and the like. * * * 


With respect to the bottoms which were the subject of HQ 089358, they feature no fly and 
no pockets. It is now Customs view that the lack ofa fly on mens pants (or bottoms) makes 
them suitable for modesty purposes. It is not indicative of a sleepwear bottom but a multi 
purpose garment that may (and probably will) be principally worn for the type of non-pri 
vate activities named in International Home Textiles, Inc. Finally, although the garment 
may be worn to bed for sleeping, it is our opinion that their principal use is for “home com 
fort” and lounging. In addition, these bottoms can easily make the transition from inside 
the home (a private setting) to outside the home (and a more social environment). See for 
example HQ 960432 dated August 22, 1997, in which we held that the lack ofa fly on similar 
bottoms was indicative of multi-purpose garments which will be worn for purposes other 
than sleeping. Therefore, following both HQ 960432 and the decision in International 
Home Textiles, Inc., the bottoms at issue are properly classified in heading 6203, HTSUS 


Holding: 


The bottoms without a fly and without pockets are more properly classified as follows 
the pants are classified in subheading 6203.42.4015, HTSUS, which provides for Men’s or 
boys’ suits, ensembles, suit-type jackets, blazers, trousers, bib and brace overalls, breeches 
and shorts (other than swimwear): Trousers, bib and brace overalls, breeches and shorts: 
Of cotton: Other: Other: Trousers and breeches: Men’s: Other. The applicable rate of duty 
is 17.3 percent ad valorem and the quota category is 347; the shorts are classifiable in sub 
heading 6203.42.4050, HTSUS, which provides for Men’s or boys’ suits, ensembles, suit 
type jackets, blazers, trousers, bib and brace overalls, breeches and shorts (other than 
swimwear): Trousers, bib and brace overalls, breeches and shorts: Of cotton: Other: Oth- 
er:Shorts: Mens. The applicable rate of duty is 17.3 percent ad valorem and the quota cate 
gory is 347 

HQ 089358 is hereby revoked. 

The designated textile and apparel category may be subdivided into parts. If so, visa and 
quota requirements applicable to the subject merchandise may be affected. Since part cate- 
gories are the result of international bilateral agreements which are subject to frequent 
renegotiations and changes, to obtain the most current information available, we suggest 
that you check, close to the time of shipment, the Status Report on Current Import Quotas 
(Restraint Levels), an internal issuance of the U.S. Customs Service, which is available for 
inspection at your local Customs office. 

Due to the changeable nature of the statistical annotation (the ninth and tenth digits of 
the classification) and the restraint (quota/visa) categories applicable to textile merchan- 
dise, you should contact your local Customs office prior to importing the merchandise to 
determine the current status of any import restraints or requirements. 

JOHN DURANT 
Director, 
Commercial Rulings Division 
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MODIFICATION OF RULING LETTER RELATING TO TARIFF 
CLASSIFICATION OF ARTIFICIAL GRAPHITE LUBRICANTS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of modification of tariff classification ruling letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement (NAFTA) Imple- 
mentation Act (Pub.L. 103-182, 107 Stat. 2057, 2186), this notice 
advises interested parties that Customs is modifying a ruling pertain- 
ing to the tariff classification of certain artificial graphite lubricants 
under the Harmonized Tariff Schedule of the United States (HTSUS). 
Notice of the proposed modification was published on June 17, 1998, in 
the CUSTOMS BULLETIN, Volume 32, Number 24. No comments were re- 
ceived in response to this notice 


DATE: Merchandise entered or withdrawn from warehouse for con- 
sumption on or after October 5, 1998. 


FOR FURTHER INFORMATION CONTACT: Paul G. Hegland, Gen- 
eral Classification Branch, Office of Regulations and Rulings (202) 
927-1172 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 

On June 17, 1998, Customs published in the CusToMs BULLETIN, 
Volume 32, Number 24, a notice of a proposal to modify New York 
Ruling Letter (NY) 818346 dated March 1, 1996, which held that cer- 
tain artificial graphite lubricants were classifiable in subheading 
3801.90.00, HTSUS, as other artificial graphite. Three lubricants 
were addressed: Type A—a mixture of synthetic graphite, starch, 
and polyvinylacetate; Type B—a mixture of synthetic graphite and 
polyvinylacetate; and Type C—a mixture of synthetic graphite, 
bentonite clay, and an ethylene oxide or propylene oxide copolymer. No 
comments were received in response to this notice. 

The tariff classification in NY 818346 was based on the belief that 
each of the mixtures were dry, that in no case was the synthetic graphite 
suspended in a liquid medium. Customs has now learned that in one of 
the products, Type B, the synthetic graphite is suspended in water. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the NAFTA Implementation Act (Pub.L. 103-182, 107 Stat. 
2057, 2186), this notice advises interested parties that Customs is modi- 
fying NY 818346 to reflect the proper classification of type B in sub- 
heading 3801.20.00, HTSUS, as colloidal or semi-colloidal graphite. 
The proper classification of types A and C, both dry mixtures of synthet- 
ic graphite and other materials, remains in subheading 3801.90.00, 
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HTSUS. Headquarters Ruling Letter (HQ) 959228 modifying NY 
818346 is set forth as an attachment to this document. 

Publication of rulings or decisions pursuant to 19 U.S.C. 1625(c)(1) 
does not constitute a change of practice or position in accordance with 
section 177.10(c)(1), Customs Regulations (19 CFR 177.10(c¢)(1)). 

Dated: July 20, 1998. 

MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 
[Attachment] 


[ATTACHMENT] 


DEPARTMENT OF THE TREASURY. 
US. CusToMs SERVICE 
Washington, DC, July 20, 1998. 
CLA-2 RR:CR:GC 959228 PH 
Category: Classification 
Tariff No. 3801.10.50, 
3801.20.00 and 3801.90.00 
Ms. KATHLEEN CRAWFORD 
MANAGER, CUSTOMS AFFAIRS 
BDP INTERNATIONAL IN¢ 
1017 4th Avenue 
Lester, PA 19029-1813 
Re: NY 818346 modified; artificial graphite lubricant; colloidal or semi-colloidal graphite. 
DEAR Ms. CRAWFORD 

On March 1, 1996, New York Ruling Letter (NY) 818346 was issued to you concerning 
“Product Type(s] A, B, [and] C (Artificial Graphite Lubricants)” from Switzerland. You 
were advised that each of the products was classifiable in subheading 3801.90.0000, Har- 
monized Tariff Schedule of the United States (HTSUS), as other preparations based on 
graphite or other carbon. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625(c)(1)), as amended by 
section 623 of Title VI (Customs Modernization) of the North American Free Trade Agree- 
ment Implementation Act (Pub.L. 103-182, 107 Stat. 2057, 2186), notice of the proposed 
modification of NY 818346 was published on June 17, 1998, in the CUSTOMS BULLETIN, Vol- 
ume 32, Number 24. No comments were received in response to this notice. 

Facts 

NY 818346 described product A as “a mixture of synthetic graphite, starch, and polyviny- 
lacetate”; product B as “a mixture of synthetic graphite, polyvinylacetate”; and product C 
as “a mixture of synthetic graphite, bentonite clay, and an ethylene oxide or propylene ox- 
ide copolymer.” In your letter of May 9, 1996, you describe the products as above, except 
that you state that product A is “a dry powder mixture”; product B is an “aqueous disper- 
sion composed of synthetic graphite, polyvinylacetate, and water”; and product C is “a dry 
powder mixture composed of synthetic graphite, bentonite, and ethylene oxide/propylene 
oxide copolymer.” You state that the foreign supplier advises that the additives to the syn- 
thetic graphite, in all cases, are stabilizing agents only which maintain the graphite par- 
ticles in suspension and prevent sedimentation of the particles or fermentation of the 
dispersion. 

The subheadings under consideration are as follows: 

3801.10.50: Artificial graphite; colloidal or semi-colloidal graphite; preparations 
based on graphite or other carbon in the form of pastes, blocks, plates or 
other semimanufactures: Artificial graphite: * * * Other. 
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» under subheading 3801.10.50 receive duty-free treatment 


based on graphite or other carbon in the form of pastes, blocks, plates or 
ther semimanufactures: * * * Colloidal or semi-colloidal graphite 


\rtificial graphite; colloidal or semi-colloidal graphite; preparations 


fiable under subheading 3801.20.00 receive duty-free treatment 
Artificial graphite; colloidal or semi-colloidal graphite; preparations 
based on graphite or other carbon in the form of pastes, blocks, plates or 
ther semimanufactures Other 


he merchandise is classifiable as other artificial graphite in subheading 


HTSUS, colloidal or semi-colloidal graphite in subheading 3801.20.00 


preparations based on graphite or other carbon in subheading 


s classifiable under the Harmonized Tariff Schedule of the United States 

S) in accordance with the General Rules of Interpretation (GRIs). GRI 1 states in 
hat, for legal purposes, classification shall be determined according to the terms of 
gs and any relative section or chapter notes, and provided the headings or notes 
equire otherwise, according to GRIs 2 through 6. GRI 2(b) provides that any refer- 

1ce in a heading to a material or substance shall be taken to include a reference to mix 
res or combinations of that material or substance with other materials or substances, 
iny reference to goods ol a given material or substance shall be taken to include a reference 
to goods consisting wholly or partly of such material or substance, and the classification of 
consisting of more than one material or substance shall be according to the principles 

yf GRI 3. Under GRI 3(b), in pertinent part, when, by application of GRI 2(b) or for any 
on, goods are prima facie classifiable under two or more headings and they can 
not be classified by reference to GRI 3(a) (by reference to the heading which provides the 
nost specific description), mixtures shall be classified as if they consisted of the material 
which gives them their essential character. GRI 6 provides that for legal purposes, the clas 
fication of goods in the subheadings of a heading shall be determined according to the 
those subheadings and any related subheading notes and, by appropriate substitu- 
tion of terms, toGRIs 1 through 5, on the understanding that only subheadings at the same 

level are comparable 
‘he Harmonized Commodity Description and Coding System Explanatory Notes (ENs) 
constitute the official interpretation of the Harmonized System. While not legally binding 
on the contracting parties, and therefore not dispositive, the ENs provide acommentary on 
the scope of each heading of the Harmonized System and are thus useful in ascertaining the 
fication of merchandise. Customs believes the ENs should always be consulted. See 
published in the Federal Register August 23, 1989 (54 FR 35127, 35128) 
*RI Rule 2(b)(X) provides, in part, that: 


id 


as 


Mixtures being preparations described as such in a Section or Chapter Note 
or in a heading text are to be classified under the provisions of Rule 1 
EN 38.01 provides, in part, that: 


Artificial graphite (electro-graphite) is * * * a product with an apparent 
specific gravity of about 1.5 to 1.6 and a homogeneous microcrystalline structure 
which X-ray examination shows to be that of graphite. Chemical analysis confirms 
that the substance is graphite (precipitation of graphitic acid) 


Artificial graphite of this heading is usually in the form of powder, flakes, blocks, 
plates, bars, rods, etc. The blocks and plates are used, after cutting and high-finish ma- 
chining (fine tolerances and appropriate surface finish), to make the brushes or other 
electrical carbon articles of heading 85.45 or parts of nuclear reactors. 


* 


(2) Colloidal or semi-colloidal graphite. 
(a) Colloidal graphite consists of finely divided natural or artificial graphite in 
colloidal suspension in water or in other media (e.g., alcohol, mineral oil), to which 
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may be added small quantities of other products such as tannin or ammonia for 


the 
purpose of stabilising the suspension. Colloidal graphite 


is usually semi-liquid, and is 
mainly used for the manufacture of lubricating preparations or for its high electrical 
conductivity. 

(b) Semi-colloidal graphite (i.e., graphite in semi-colloidal suspension in water 
or in other media). Semi-colloidal graphite may be used for the preparation of gr: 
ited oils or for forming graphited surfaces 

This category covers only graphite in colloidal or semi-colloidal suspensi 
media, the graphite being the basic constituent 

Thus, to be classified as colloidal or semi-colloidal graphite, the merchandise must con 
sist of graphite in colloidal suspension in water or in other media, and graphite must be the 
basic constituent. “Colloid” is defined as “a homogeneous mixture of substances, at least 
one of which is very finely dispersed”, The Encyclopedia Americana, International Ed 
(1980), vol. 7, 260, Colloid (see also, Hawley’s Condensed Chemical Dictionary, 12th Ed 
(1993), colloid chemistry; McGraw-Hill Encyclopedia of Science & Technology, 6th Ed 
(1987), vol. 4, Colloid; Kirk-Othmer Encyclopedia of Chemical Technology, 4th Ed. (1993), 
vol. 6, Colloids). “Suspension” is defined as “a liquid medium containing small solid par 
ticles that are at least 1 micron (0.00004 inch) in diameter and do not pass through filter 
paper|;]| [m]ixtures containing solid particles that are small enough to pass through 
filter paper and that do not settle out on standing are called colloidal suspensions or sols’ 
The Encyclopedia Americana, International Ed. (1980), vol. 26, 77, Suspension (see also, 
Hawley’s Condensed Chemical Dictionary, 12th Ed. (1993), suspension “|a| system in 
which very small particles (solid, semi-solid, or liquid) are more or less uniformly dispersed 
in a liquid or gaseous medium 7 

Thus, under the above definitions, for graphite to be in colloidal or semi-colloidal suspen 
sion, the graphite, in very small particles, must be dispersed in a liquid or gaseous medium 
This is consistent with the technical definition of colloidal and semi-colloidal graphite 
found in the Kirk-Othmer Encyclopedia of Chemical Technology (4th Ed. 1992). According 
to that text, under the heading CARBON (NATURAL GRAPHITE), Colloidal Graph- 
ite (vol. 4, at 1115): 


Colloidal graphite refers to a permanent suspension of fine, natural, or synthetic 
graphite in a liquid medium. The average particle size is about 1 um and protective 
colloids ensure permanency of the suspension. The name semicolloidal is applied 
to less stable dispersions, ie [sic], those that settle more readily because of large par- 
ticle size, less effective processing, or both. 


According to all of the available information, including review by the Customs Service’s 
Office of Laboratories and Scientific Services, product B, consisting of an aqueous disper- 
sion composed of synthetic graphite, polyvinylacetate, and water, meets the above defini 
tions. Product B is classifiable as colloidal or semi-colloidal graphite in subheading 
3801.20.00, HTSUS. 

Products A and C, dry mixtures of, respectively, synthetic graphite, starch, and polyviny 
lacetate, and of synthetic graphite, bentonite clay, and an ethylene oxide/propylene oxide 
copolymer, do not meet the above definitions because the graphite is not suspended in a 
liquid medium. They may not be classified in subheading 3801.20.00, HTSUS 

Products A and C are each mixtures of artificial graphite with other materials or sub- 
stances. However, under EN GRI Rule 2(b)(X), the products may not be classified as artifi- 
cial graphite, in subheading 3801.10.50, HTSUS, by virtue of GRI 2(b) or 3(b). That is, 
heading 3801 provides for “preparations based on graphite or other carbon in the form of 
pastes, blocks, plates or other semimanufactures” (emphasis added). EN GRI Rule 2(b)(X) 
states that ifa heading provides for a preparation, a mixture which is such a preparation is 
classifiable according to the terms of the heading (and any relevant section or chapter 
notes). Products A and C are such preparations (/.e., they are semimanufactures (compo- 
nents for the production of aqueous graphite dispersions such as product B) based on 
graphite in the form of mixtures). They are classifiable in subheading 3801.90.00, HTSUS, 
as other preparations based on graphite or other carbon in the form of asemimanufacture 
The classification of products A and C in NY 818346 is unchanged 


Holding: 


Product B, an aqueous dispersion composed of synthetic graphite, polyvinylacetate, and 
water, is classifiable as colloidal or semi-colloidal graphite in subheading 3801.20.00, 
HTSUS; products AandC, dry mixtures of synthetic graphite and other materials, are clas- 





28 ‘USTOMS BULLETIN AND DECISIONS 


sifiable as other preparations based on graphite or oth 
HTSUS 
Effect Other Rulings 

NY 818346 dated March 1, 1996, is MODIFIED accordir 


U.S.C. 625(¢e)(1 his ruling will become effective 60 days a 


ions pursuant te 


in accordance with sect 


DIFICATION OF RULING LETTE 
FF CLASSIFICATION OF CE RTA 


MO 
TARI 


AGENCY: U.S. Customs Service, Department of the Treasury 
ACTION: Notice of modification of tariff classification ruling letters 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is modifying three rulings pertaining to the tariff 
classification of certain meat of swine 


EFFECTIVE DATE: These decisions are effective for merchandise en- 
tered or withdrawn from warehouse, for consumption on or after Octo- 
ber 5, 1998. 


FOR FURTHER INFORMATION CONTACT: John G. Black, General 
Classification Branch, Commercial Rulings Division, (202) 927-1317. 
SUPPLEMENTARY INFORMATION: 
BACKGROUND 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moder niza- 
tion) of the North American Free Trade a ahereg > Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), on June 1 ee Customs pub- 
lished a notice in the CUSTOMS BULLETIN, Vol. 32, me 22/238, pene to 
modify New York Ruling Letters (NY) B82748, issued March 11, 1997, 
A80393, issued March 7, 1996, and 818468, issued January 30, ios, all 
pertaining to the tariff classification of certain meat of swine and invit- 
ing comments on the correctness of the proposed modification. No com- 
ments were received in response to the notice. 

Therefore, this notice advises interested parties that Customs is mod- 
ifying these three rulings pertaining to the classification of certain 
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meat of swine, namely, back pork bacon, cured pork middles, and cured 
pacon 

In New York Ruling Letter (NY) B82748, issued on March 11, 1997, 
Customs ruled that certain forms of swine meat were classified under 
subheading 0210.12.0020, Harmonized Tariff Schedule of the United 
States (Annotated)(HTSUSA), a provision for “Meat and edible offal, 
salted, in brine, dried or smoked; edible flours and meals of meat or 
meat offal: Meat of swine: Bellies (streaky) and cuts thereof, Other” now 
dutiable at 1.7 cents per kilogram as products of Denmark. Headquar- 
ters Ruling Letter (HQ) 960584 modifying NY B82748 is set forth in 
“Attachment A” to this document. 

In NY A80393, issued on March 7, 1996, Customs ruled that frozen, 
rindless, cured, smoked or unsmoked, back pork bacon slabs were clas- 
sified under subheading 0210.12.0020, HTSUSA, a provision for “Meat 
and edible offal, salted, in brine, dried or smoked; edible flours and 
meals of meat or meat offal: Meat of swine: Bellies (streaky) and cuts 
thereof, Other” now dutiable at 1.7 cents per kilogram as a product of 
Denmark. HQ 960585 modifying NY A80393 is set forth in “Attachment 
B” to this document. 

In NY 818468, issued on January 30, 1996, Customs ruled that fro- 
zen, rindless, smoked back pork bacon was classified under subheading 
0210.12.0020, HTSUSA, a provision for “Meat and edible offal, salted, 
in brine, dried or smoked; edible flours and meals of meat or meat offal: 
Meat of swine: Bellies (streaky) and cuts thereof, Other” now dutiable 
at 1.7 cents per kilogram as a product of Denmark. HQ 960586 modify- 
ing NY 818468 is set forth in “Attachment C” to this document. 

These modified rulings reflect the proper classification of all the iden- 
tified products in subheading 0210.19.0090, HTSUSA, the provision for 
“Meat and edible offal, salted, in brine, dried or smoked; edible flours 
and meals of meat or meat offal: Meat of swine: Other, Other” now also 
dutiable at 1.7 cents per kilogram. 

Publication of rulings or decisions pursuant to 19 U.S.C. 1625 does 
not constitute a change of practice or position in accordance with sec- 
tion 177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 


Dated: July 20, 1998. 


MARVIN AMERNICK, 
(for John A. Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 
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I 


ATTACHMENT A 


DEPARTMENT OF THE TREASI 
CUSTOMS SERVICE 
Washington, DC, July 20, 1998 
CLA-2 RR:CR:GC 960584 JGB 
Category: Classification 


Tariff No. 0210.19.0090 


1 reference to New York Ruling Letter (NY) B82748, issued to you on March 11 
rnin ‘lassification of bacon products from Denmark 

c)(1), Tariff Act of 1930 (19 U.S.C. 1625(c)(1)), as amended by 

litle VI (Customs Modernization) of the North American Free Trade Agree- 

ntation Act (Pub. L. 103-182, 107 Stat. 2057), on June 10, 1998, Customs 

otice in the CUSTOMS BULLETIN, Vol. 32, No. 22/23, proposing to modify New 

NY) B82748, issued March 11, 1997, pertaining to the tariff classifica 


rt 


iin meat of swine and inviting comments on the correctness of the proposed mo- 
ion. No comments were received in response to the notice 


In New York Ruling Letter (NY) B82748, issued March 11, 1997, Customs ruled that 
frozen, rindless, back pork bacon and (2) frozen, rindless, smoked, back pork bacon 
would be properly classified under subheading 0210.12.0020, Harmonized TariffSchedule 
of the United States (Annotated) (HTSUSA), a provision for “Meat and edible offal, salted, 
yrine, dried or smoked; edible flours and meals of meat or meat offal: Meat of swine: Bel- 
iky) and cuts thereof, Other” now dutiable at 1.7 cents per kilogram as products of 


n review of this ruling, Customs has discovered an error in the classification with 

‘t to the two products enumerated above. Those products should have been classified 

)210.19.0090, HTSUSA, the provision for “Meat and edible offal, salted, in 

», dried or smoked; edible flours and meals of meat or meat offal: Meat of swine: Other, 
dutiable at 1.7 cents per kilogram 


the identified products are classified as “Bellies and cuts thereof” or as other 
n hams, shoulders, and bellies. 


yw and Analysis 


Merchandise imported into the US. is classified under the HTSUSA. Tariff classification 

zoverned by the principles set forth in the General Rules of Interpretation (GRIs) and, in 

» absence of special language or context which otherwise requires, by the Additional U.S. 
Rules of Interpretation. The GRIs and the Additional U.S. Rules of Interpretation are part 
of the HTSUSA and are to be considered statutory provisions of law for all purposes. 

GRI 1 requires that classification be determined first according to the terms of the head- 
ings of the tariff schedule and any relative section or chapter notes and, unless otherwise 
required, according to the remaining GRIs taken in their appropriate order. GRI6 requires 
that the classification of goods in the subheadings of headings shall be determined accord- 
ing to the terms of those subheadings, any related subheading notes and, mutatis mutan- 
dis, to the GRIs. 

This matter is governed by GRI 6, in that the choice in classification is between two sub- 
headings at the 6-digit level. In this case, the named provision, “bellies” does not describe 
the product in that only asmall portion of belly strip is left attached to the back. Therefore, 


the products are “other” than bellies and are classified in subheading 0210.19.0090, 
HTSUSA 
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Holding: 


NY B82748, issued March 11, 1997, is modified to reclassify “1. Frozen, rindless, back 
pork bacon” and “2. Frozen, rindless, smoked, back pork bacon” in subheading 
0210.19.0090, HTSUSA, the provision for “Meat and edible offal, salted, in brine, dried or 
smoked; edible flours and meals of meat or meat offal: Meat of swine: Other, Other”, duti- 
able at 1.7 cents per kilogram. 

In accordance with 19 U.S.C. 1625(c), this ruling will become effective 60 days after its 
publication in the CUSTOMS BULLETIN. Publication of rulings or decisions pursuant to 19 
U.S.C. 1625(c) does not constitute a change of practice or position in accordance with sec- 
tion 177.10(c)(1), Customs Regulations (19 CFR 177.10 (c)(1)). 

MARVIN AMERNICK 
(for John A. Durant, Director, 
Commercial Rulings Division.) 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY. 
U.S. CUSTOMS SERVICE 
Washington, DC, July 20, 1998. 
CLA-2 RR:CR:GC 960585 JGB 
Category: Classification 


Tariff No. 0210.19.0090 
Mr. GURMEJ SINGH 


JB Foops 

159 Bayne Crescent 

Cambridge, Ontario NIT 1K4 

Canada 

Re: Modification of NY A80393; tariff classification of bacon from Denmark 
DEAR MR. SINGH: 

This is in reference to New York Ruling Letter (NY) A80393, issued to you on March 7, 
1996, concerning the classification of bacon products from Denmark. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625(c)(1)), as amended by 
section 623 of Title VI (Customs Modernization) of the North American Free Trade Agree- 
ment Implementation Act (Pub. L. 103-182, 107 Stat. 2057), on June 10, 1998, Customs 
published a notice in the CUSTOMS BULLETIN, Vol. 32, No. 22/23, proposing to modify New 
York Ruling Letter (NY) A80393, issued March 7, 1996, pertaining to the tariff classifica- 
tion of certain meat of swine and inviting comments on the correctness of the proposed mo- 
dification. No comments were received in response to the notice. 


Facts: 


In NY A80393, issued March 7, 1996, Customs ruled that frozen, rindless, cured, smoked 
or unsmoked back pork bacon slabs would be properly classified under subheading 
0210.12.0020, Harmonized Tariff Schedule of the United States (Annotated) (HTSUSA),a 
provision for “Meat and edible offal, salted, in brine, dried or smoked; edible flours and 
meals of meat or meat offal: Meat of swine: Bellies (streaky) and cuts thereof, Other” now 
dutiable at 1.7 cents per kilogram as products of Denmark. 

Upon review of this ruling, Customs has discovered an error in the classification with 
respect to the product described above. The product should have been classified in sub- 
heading 0210.19.0090, HTSUSA, the provision for “Meat and edible offal, salted, in brine, 
dried or smoked; edible flours and meals of meat or meat offal: Meat of swine: Other, Oth- 
er”, dutiable at 1.7 cents per kilogram. 


Issue: 


Whether the identified product is classified as “Bellies and cuts thereof” or as other than 
hams, shoulders, and bellies. 
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Lau and Analysis 


Merchandise imported into the U.S. is classified under the HTSUSA. Tariffclassification 
is governed by the principles set forth in the General Rules of Interpretation (GRIs) and, in 
the absence of special language or context which otherwise requires, by the Additional U.S 
Rules of Interpretation. The GRIs and the Additional U.S. Rules of Interpretation are part 
of the HTSUSA and are to be considered statutory provisions of law for all purposes 

GRI 1 requires that classification be determined first according to the terms of the head- 
ings of the tariff schedule and any relative section or chapter notes and, unless otherwise 
required, according to the remaining GRIs taken in their appropriate order. GRI6 requires 
that the classification of goods in the subheadings of headings shall be determined accord- 
ing to the terms of those subheadings, any related subheading notes and, mutatis mutan- 
dis, to the GRIs. 

This matter is governed by GRI6, in that the choice in classification is between two sub- 
headings at the 6-digit level. In this case, the named provision, “bellies” does not describe 
the product in that the product consists of back, not belly meat. Therefore, the products are 
“other” than bellies and are classified in subheading 0210.19.0090, HTSUSA. 


Holding 


NY A80393, issued March 7, 1996, is modified to reclassify frozen, rindless, cured, 
smoked or unsmoked back pork bacon slabs in subheading 0210.19.0090, HTSUSA, the 
provision for “Meat and edible offal, salted, in brine, dried or smoked; edible flours and 
meals of meat or meat offal: Meat of swine: Other, Other”, dutiable at 1.7 cents per kilo- 
gram 

In accordance with 19 U.S.C. 1625(c), this ruling will become effective 60 days after its 
publication in the CUSTOMS BULLETIN. Publication of rulings or decisions pursuant to 19 
U.S.C. 1625(c) does not constitute a change of practice or position in accordance with sec- 
tion 177.10(c)(1), Customs Regulations (19 CFR 177.10 (c)(1)). 

MARVIN AMERNICK, 
(for John A. Durant, Director, 
Commercial Rulings Division.) 


[ATTACHMENT C] 


DEPARTMENT OF THE TREASURY. 
US. CusToMs SERVICE, 
Washington, DC, July 20, 1998. 
CLA-2 RR:CR:GC 960586 JGB 
Category: Classification 
Tariff No. 0210.19.0090 
Mr. GURMEJ SINGH 
JB Foops 
159 Bayne Crescent 
Cambridge, Ontario NIT 1K4 
Canada 
Re: Modification of NY 818468; tariff classification of bacon from Denmark. 
DEAR MR. SINGH 

This isin reference to New York Ruling Letter (NY) 818468, issued to you on January 30, 
1996, concerning the classification of bacon products from Denmark. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625(c)(1)), as amended by 
section 623 of Title VI (Customs Modernization) of the North American Free Trade Agree- 
ment Implementation Act (Pub. L. 103-182, 107 Stat. 2057), on June 10, 1998, Customs 
published a notice in the CUSTOMS BULLETIN, Vol. 32, No. 22/23, proposing to modify New 
York Ruling Letter (NY) 818468, issued January 30, 1996, pertaining to the tariff classifi- 


cation of certain meat of swine and inviting comments on the correctness of the proposed 
modification. No comments were received in response to the notice. 
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Facts: 

In NY 818468, issued January 30, 1996, Customs ruled that rindless, smoked back pork 
bacon would be properly classified under subheading 0210.12.0020, Harmonized Tariff 
Schedule of the United States (Annotated) (HTSUSA), a provision for “Meat and edible of- 
fal, salted, in brine, dried or smoked; edible flours and meals of meat or meat offal: Meat of 
swine: Bellies (streaky) and cuts thereof, Other” now dutiable at 1.7 cents per kilogram as 
products of Denmark. 

Upon review of this ruling, Customs has discovered an error in the classification with 
respect to the product described above. The product should have been classified in sub- 
heading 0210.19.0090, HTSUSA, the provision for “Meat and edible offal, salted, in brine, 
dried or smoked; edible flours and meals of meat or meat offal: Meat of swine: Other, Oth- 
er”, dutiable at 1.7 cents per kilogram. 


Issue: 


Whether the identified product is classified as “Bellies and cuts thereof” or as other than 
hams, shoulders, and bellies 


Law and Analysis: 


Merchandise imported into the U.S. is classified under the HTSUSA. Tariff classification 
is governed by the principles set forth in the General Rules of Interpretation (GRIs) and, in 
the absence of special language or context which otherwise requires, by the Additional U.S. 
Rules of Interpretation. The GRIs and the Additional U.S. Rules of Interpretation are part 
of the HTSUSA and are to be considered statutory provisions of law for all purposes. 

GRI 1 requires that classification be determined first according to the terms of the head- 
ings of the tariff schedule and any relative section or chapter notes and, unless otherwise 
required, according to the remaining GRIs taken in their appropriate order. GRI6 requires 
that the classification of goods in the subheadings of headings shall be determined accord- 
ing to the terms of those subheadings, any related subheading notes and, mutatis mutan- 
dis, to the GRIs. 

This matter is governed by GRI6, in that the choice in classification is between two sub- 
headings at the 6-digit level. In this case, the named provision, “bellies” does not describe 
the product in that only a small portion of belly strip is left attached to the back. Therefore, 
the product is “other” than bellies and is classified in subheading 0210.19.0090, HTSUSA. 


Holding: 


NY 818468, issued January 30, 1996,is modified to reclassify rindless, smoked back pork 
bacon in subheading 0210.19.0090, HTSUSA, the provision for “Meat and edible offal, 
salted, in brine, dried or smoked; edible flours and meals of meat or meat offal: Meat of 
swine: Other, Other”, dutiable at 1.7 cents per kilogram. 

In accordance with 19 U.S.C. 1625(c), this ruling will become effective 60 days after its 
publication in the CUSTOMS BULLETIN. Publication of rulings or decisions pursuant to 19 
U.S.C. 1625(c) does not constitute a change of practice or position in accordance with sec- 
tion 177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 

MARVIN AMERNICK, 
(for John A. Durant, Director, 
Commercial Rulings Division.) 





34 CUSTOMS BULLETIN AND DECISIONS, VOL. 32, NO. 31, AUGUST 5, 1998 


REVOCATION OF RULING LETTER RELATING TO TARIFF 
CLASSIFICATION OF THE CHEMICAL COMPOUND “1-(3-DI- 
METHYLAMINOPROPYL) -3- ETHYLCARBODIIMIDE HYDRO- 
CHLORIDE” 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of revocation of tariff classification ruling letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is revoking two rulings pertaining to the tariff classi- 
fication of the chemical compound 1-(3-dimethylaminopropy]) 
-3-ethylcarbodiimide hydrochloride (CAS # 25952-53-8) under the 
Harmonized Tariff Schedule of the United States (Annotated) (HTSU- 
SA). Notice of the proposed revocation was published on June 10, 1998, 
in the CUSTOMS BULLETIN, Volume 32, Number 22/23. No comments 
were received in response to this notice. 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after October 5, 1998. 


FOR FURTHER INFORMATION CONTACT: Michael McManus, 
General Classification Branch, Office of Regulations and Rulings (202) 
927-2346. 
SUPPLEMENTARY INFORMATION: 

BACKGROUND 

On June 10, 1998, Customs published in the CUSTOMS BULLETIN, Vol- 
ume 32, Number 22/23, a notice of a proposal to revoke New York Rul- 
ing Letter (NY) 889550, issued September 15, 1993, which held that 
1-(3-dimethylaminopropy])-3-ethylcarbodiimide hydrochloride was 
classifiable in subheading 2925.19.5000, HTSUSA, and NY 8079859, is- 
sued April 3, 1995, which held that 1-(3-dimethylaminopropy])-3-ethyl- 
carbodiimide hydrochloride was classifiable in subheading 
2925.19.9000, HTSUSA, the analogous provision in the 1995 tariff 
schedule. No comments were received in response to this notice. 

1-(3-Dimethylaminopropy])-3-ethylearbodiimide hydrochloride con- 
tains a carbon which is double bonded to two nitrogen atoms. This is 
characteristic of an imine. This compound does not include 
the—CO.NH.CO—functional group found in imides. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is revoking NY 889550 and NY 807959 to reflect the 
proper classification of 1-(3-dimethylaminopropy]) -3- ethylcarbodiim- 
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ide hydrochloride in subheading 2925.20.9000, HTSUSA, the provision 
for carboxyimide-function compounds (including saccharin and its 
salts) and imine function compounds: imines and their derivatives; 
salts thereof: other: other. HQ 958631, revoking NY 889550 and NY 
807959, is set forth in the attachment to this document. 

Publication of rulings or decisions pursuant to 19 U.S.C. 1625 does 
not constitute a change in practice or position in accordance with sec- 
tion 177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 


Dated: July 17, 1998. 


MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachment] 


[ATTACHMENT | 


DEPARTMENT OF THE TREASURY. 
US. CusTomMs SERVICE 
Washington, DC, July 17, 1998. 
CLA-2 RR:CR:GC 958631 MGM 

Category: Classification 
Tariff No. 2925.20.9000 

Mr. EDMUND J. CORBOY 

AUSTIN CHEMICAL COMPANY, INC 

1565 Barclay Boulevard 

Buffalo Grove, IL 60089-4537 


Re: 1-(3-dimethylaminopropyl)-3-ethylcarbodiimide hydrochloride (CAS # 25952-53-8); 
Revocation of NY 889550 and NY 807959 


DEAR MR. CORBOY. 

This office has determined that New York Ruling Letter (NY) 889550, issued to you on 
September 15, 1993, and NY 807959, issued to you on April 3, 1995, concerning the tariff 
classification of 1-(3-dimethylaminopropy])-3-ethylcarbodiimide hydrochloride (CAS # 
25952-53-8), are in error. Therefore, this ruling revokes NY 889550 and NY 807959. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625(c)(1)), as amended by 
section 623 of Title VI (Customs Modernization) of the North American Free Trade Agree- 
ment Implementation Act (Pub. L. 103-182, 107 Stat. 2057), notice of the proposed revoca- 
tion was published on June 10, 1998, in the CUSTOMS BULLETIN, Volume 32, Number 22/23. 
No comments were received in response to this notice. 

Facts: 

In NY 889550, the Area Director, New York Seaport, ruled that 1-(3-dimethylaminopro- 
pyl)-3-ethylearbodiimide hydrochloride was classified in subheading 2925.19.5000, HTSU- 
SA, the residual provision for nonaromatic imides and their derivatives. In NY 807959, 
Customs ruled that 1-(3-dimethylaminopropyl)-3-ethylcarbodiimide hydrochloride was 
classified in subheading 2925.19.9000, HTSUSA, the analogous provision in the 1995 tariff 
schedule. 

Upon review of this ruling, Customs has discovered an error in the classification of 
1-(3-dimethylaminopropy])-3-ethylcarbodiimide hydrochloride. This product should have 
been classified in the residual provision for nonaromatic imines. This provision is found in 
subheading 2925.20.5000, HTSUSA, in the 1993 tariff schedule and 2925.20.9000, HTSU- 
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SA, in the 1995 tariff schedule. It continues to be subheading 2925.20.9000, HTSUSA, in 
the 1998 tariff schedule. 


Issue 


Whether 1-(3-dimethylaminopropy])-3-ethylcarbodiimide hydrochloride is classified 
under the provision for imides and their derivativ es, or the provision for imines and their 


their derivatives 


Law and Analysis: 


Merchandise imported into the United States is classified under the HTSUSA. Tariff 

classification is governed by the principles set forth in the General Rules of Interpretation 
GRIs) and in the absence of special language or context which requires otherwise, by the 

Additional U.S. Rules of Interpretation. The GRIs and the Additional U.S. Rules of Inter- 
pretation are part of the HTSUSA and are to be considered statutory provisions of law for 
all purposes 

GRI 1 requires that classification be determined first according to the terms of the head- 
ings of the tariff schedule and any relative section or chapter notes and, unless otherwise 
required, according to the remaining GRIs taken in their appropriate order. GRI6 requires 
that the classification of goods in the subheadings of headings shall be determined accord- 
ing tothe terms of those subheadings, any related subheading notes and mutatis mutandis, 
to the GRIs. 

This matter is governed by GRI6, in that the choice in classification is between two sub- 
headings at the 6-digit level. One provides for “imines and their derivatives; salts thereof,” 
while the other provides for “imides and their derivatives; salts thereof,” An imine is acom- 
pound “containing the group * * * =NH, in which the nitrogen atom is linked to a carbon 
atom by a double bond” while an imide is an organic compound “containing the group— 
CO.NH.CO.—.” Daintith, A Dictionary of Chemistry, third ed., Oxford University Press 
Inasmuchas 1-(3-Dimethylaminopropy])-3-ethylcarbodiimide hydrochloridecontainscar- 
bon nitrogen double bonds characteristic of an imine but lacks the carbon oxygen double 
bond typical ofan imide, it is properly classified in the subheading “imines and their deriva- 
tives; salts thereof.” 


Holdin 


g 
&: 
1-(3-D 


Jimethylaminopropy])-3-ethylcarbodiimide hydrochloride is classified in subhead- 
ing 299 25.20.5000, HTSUSA (1993) and subheading 2925.20.9000, HTSUSA (1995) with a 
general column one duty rate of 3.7% ad valorem. The proper classification under the cur- 
rent tariff is subheading 2925.20.9000, HTSUSA, with a 1998 general column oneduty rate 
of 3.7% ad valorem. 

NY 889550 and NY 807959 are revoked. 

In accordance with 19 U.S.C. 1625(c)(1), this ruling will become effective for articles en- 
tered for consumption or withdrawn from warehouse for consumption 60 days after its 
publication in the CUSTOMS BULLETIN. Publication of rulings or decisions pursuant to 19 
U.S.C. 1625(c)(1) does not constitute a change of practice or position in accordance with 
section 177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 

MaRVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 
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Decisions of the United States 
Court of International Trade 


PUBLIC VERSION 
(Slip Op. 98-80) 


COALITION FOR THE PRESERVATION OF AMERICAN BRAKE DRUM AND ROTOR 
AFTERMARKET MANUFACTURERS, PLAINTIFF uv. UNITED STATES OF 
AMERICA, DEFENDANT, AND CHINA NATIONAL AUTOMOTIVE INDUS. IMPORT 
& ExPoRT Co., QINGDAO METAL MINERALS & MACHINERY IMPORT & 
EXPORT CorRP, YANTAI IMPORT & Export Corp, LONGKOU BOHAI 
MACHINERY CoO., BEIJING XINCHANGYUAN AUTOMOBILE FITTINGS Corp, 
CHINA NATIONAL MACHINERY IMPORT & EXPORT CorRP, HEBEI METALS 
AND MACHINERY IMPORT & EXPORT CORP, SHANXI MACHINERY AND 
EQUIPMENT IMPORT & EXPORT CORP, CHINA NORTH INDUSTRIES CORP 
(GUANGZHOU), CHINA NORTH INDUSTRIES CoRP (DALIAN), LONGJING 
WALKING TRACTOR WORKS FOREIGN TRADE IMPORT & EXPORT CORP, 
CHANGZHI AUTOMOTIVE PARTS FACTORY, AND SOUTHWEST TECHNICAL 
IMPORT & EXPORT CORP, DEFENDANT-INTERVENORS, AND CALIFORNIA 
BRAKE DRUM AND ROTOR, DEFENDANT-INTERVENOR 


Court No. 97-05-00876 
[Plaintiff's motion for judgment on the agency record is denied.] 
(Decided July 13, 1998) 


Porter, Wright, Morris & Arthur (Leslie Alan Glick) for Plaintiff. 

Lyn M. Schlitt, General Counsel, James A. Toupin, Deputy General Counsel, Office of 
the General Counsel, U.S. International Trade Commission (Marc A. Bernstein) for Defen- 
dant. 


White & Case (William J. Clinton and Adams C. Lee) for Defendant-Intervenors, China 
National Automotive Indus. Import & Export Co., et al. 

Williams Mullen Christian & Dobbins (William E. Perry, Thomas B. McVey, and 
W. David Snead) for Defendant-Intervenor, California Brake Drum and Rotor. 


OPINION 
I 
INTRODUCTION 


WALLACH, Judge: Plaintiff, the Coalition for the Preservation of 
American Brake Drum and Rotor Aftermarket Manufacturers (the “Co- 
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alition”)!, moves pursuant to Rule 56.2 of the Rules of this Court to chal- 
lenge the final negative determination of the United States 
International Trade Commission (“ITC” or “Commission”) that a do- 
mestic industry is not being materially injured or threatened with mate- 
rial injury by reason of imports of certain brake drums from China. The 
International Trade Administration of the Department of Commerce 
(“ITA” or “Commerce”) found that they were being sold in the United 
States at less than fair value (“LTFV”). Jurisdiction is predicated upon 
28 U.S.C. § 1581 (1994). For the reasons that follow, the Commission’s 
final determination is sustained. 


II 
BACKGROUND 

On March 7, 1996, the Coalition filed an antidumping duty petition 
with the ITA and ITC.? The petition alleged that certain brake drums 
and rotors from the People’s Republic of China (“PRC” or “China”) 
were being dumped in the United States at LTFV and were causing 
material injury and/or threat of material injury to a United States 
industry. The period of investigation (“POI”) covers the years 1993 
through 1996. 

On February 28, 1997, Commerce announced its final antidumping 
duty determination. It found that certain brake drums and rotors were 
being sold in the United States at LTFV. Notice of Final Determinations 
of Sales at LTFV: Brake Drums and Brake Rotors from the People’s Re- 
public of China, 62 Fed. Reg. 9160 (Feb. 28, 1997). Commerce published 
its final amended affirmative determination on April 2, 1997. Notice of 
Amended Final Determination of Sales at LTFV: Brake Drums and 
Brake Rotors from the People’s Republic of China, 62 Fed. Reg. 15,655 
(April 2, 1997). 

On April 16, 1997, the Commission issued its final determination. Ina 
unanimous decision concerning the brake drums, the Commission 
found that a United States industry was not being materially injured 
nor threatened with material injury by reason of imports of certain 
brake drums from China.° In contrast, the Commission made an affir- 
mative injury determination concerning certain brake rotors. Certain 
Brake Drums and Rotors from China, Inv. No. 731-TA-744 (Final), 
USITC Pub. 3035 (“Final Determination”); 62 Fed. Reg. 18,650 (ITC 
April 16, 1997). The determination concerning the brake rotors is not 
being challenged here. 


* The Coalition is composed of the following companies: Brake Parts, Inc., McHenry II.; Kinetic Parts Manufactur- 
ing, Inc., Harbor City, CA; Iroquois Tool Systems, Inc., Northeast PA; and Wagner Brake Corp., St. Louis, MO. 

- Plaintiff brings this action pursuant to section 773 of the Tariff Act of 1930 (“Tariff Act”) as amended by the Uru- 
guay Round Agreement Act (“URAA”), Pub.L.No. 103-465 (1994) as the investigation was initiated after the effective 
date, January 1, 1995 

3 Chairman Miller and Vice Chairman Bragg joined in the analysis of the Final Determination. Commissioner Craw- 
ford joined in only the factual “Views of the Commission” as to volume of imports of brake drums. Although she con- 
curred in her colleagues’ conclusion regarding significance of imports, price effects and impact, she provided her own 
individual analysis. See Final Determination at nn. 117, 124, 125 

Commissioner Newquist did not join in section V’s discussion of material injury of the Final Determination. He de- 


termined that the domestic drum industry is not experiencing material injury, and thus did not need to reach the issue 
of causation. Final Determination at n.141 
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Ill 
STANDARD OF REVIEW 

In reviewing the Commission’s determination, this Court must sus- 
tain a final negative injury determination unless it is “unsupported by 
substantial evidence on the record, or otherwise not in accordance with 
law.” 19 U.S.C. § 1516a(b)(1)(B)(1994). Substantial evidence means 
“such relevant evidence as a reasonable mind might accept as adequate 
to support a conclusion.” Pierce v. Underwood, 487 U.S. 552, 565, 108 S. 
Ct. 2541, 2550 (1988) (citation omitted). Moreover, “the possibility of 
drawing two inconsistent conclusions from the evidence does not pre- 
vent an administrative agency’s finding from being supported by sub- 
stantial evidence.” Matsushita Elect. Indus. Co. Ltd. v. United States, 3 
Fed. Cir. (T) 44, 51, 750 F2d 927, 933 (Fed. Cir. 1984) (citation omitted). 

The reviewing court may not, “even as to matters not requiring exper- 
tise * * * displace the [agency’s] choice between two fairly conflicting 
views, even though the court would justifiably have made a different 
choice had the matter been before it de novo.” Universal Camera Corp. 
vu. NLRB, 340 U.S. 474, 488 (1951). In this regard “the court may not re- 
weigh the evidence or substitute its judgment for that of the ITC.” Das- 
tech Int’l., Inc. v. USITC, 963 F. Supp. 1220, 1222 (CIT 1997); Timken 
Co. v. United States, 12 CIT 955, 962, 699 F. Supp. 300, 306 (1988), aff'd, 
8 Fed. Cir. (T) 36, 894 F2d 385 (1990). 


IV 


DISCUSSION 
In order to make a final affirmative determination in its injury inves- 
tigation, the ITC must find that: 


(A) an industry in the United States— 
(i) is materially injured, or 
(ii) is threatened with material injury, or 


(B) the establishment of an industry in the United States is mate- 
rially retarded, by reason of imports of the merchandise * * *. 


19 U.S.C. § 1671b(a)(1)(1994). With respect to LTFV imports, “material 
injury” is defined as “harm which is not inconsequential, immaterial, or 
unimportant.” 19 U.S.C. § 1677(7)(A)(1994). 


A 


THE ITC’s DETERMINATION THAT THE DOMESTIC BRAKE DRUM INDUSTRY 
Was Not BEING MATERIALLY INJURED By REASON OF LTF'V Imports Is 
SUPPORTED By SUBSTANTIAL EVIDENCE 


Plaintiff argues that the ITC determination is unsupported by sub- 
stantial evidence in the record and contrary to law with regard to its 
finding of no material injury. Plaintiff contends that the ITC failed to 
consider evidence in the record on the volume of imports and their con- 
sequential and harmful impact on the US. industry. Accordingly, Plain- 
tiff requests a reversal of the ITC’s Final Determination or in the 
alternative, a remand to the ITC for further proceedings. 
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Defendant, United States, and Defendant-Intervenors, China Na- 
tional Automotive Indus., et al. (“China National”), and California 
Brake Drum and Rotor respond that the Commission’s conclusions 
have the requisite evidentiary support, that no factual issues are in dis- 
pute and that the Coalition is, in reality, asking the Court to impermissi- 
bly reweigh the evidence. 

The guidelines established by Congress for analyzing the issue of 
material injury mandate consideration of the following factors: (1) the 
volume of imports, (2) the effect of imports of that merchandise on 
prices in the United States for like products, and (3) the impact of such 
merchandise on domestic producers of like products. 19 U.S.C. 
§ 1677(7)(B)(i)(1994); Angus Chemical Co. v. United States, 140 F.3d 
1478, 1484 (Fed. Cir. 1998) (three mandatory factors). Pursuant to 19 
U.S.C. § 16 (B)(ii), the Commission may also “consider such other 
economic factors as are relevant to the determination.” No single factor, 
however, is determinative and the Commission evaluates all relevant 
economic factors “within the context.of the business cycle and condi- 
tions of competition that are distinctive to the affected industry.” 19 
U.S.C. § 1677(7)(C)(ii)(1994); Companhia Paulista de Ferra-Ligas v. 
United States, Slip Op. 96-63, 18 ITRD1542, -, 1996 WL 189515, *3 
(CIT 1996). 

In evaluating the evidence it collects during the investigation, the 
“commissioners are free to attach different weight to the various statu- 
tory tests which they are required to employ when evaluating the pres- 
ence or threat of injury.” U.S. Steel Group v. United States, 96 F.3d 1352, 
1362 (Fed. Cir. 1996). 

A finding of an affirmative injury determination requires both “(1) 
present material injury and (2) a finding that the material injury is ‘by 
reason of’ the subject imports.” Gerald Metals, Inc. v. United States, 132 
F.3d 716, 719 (Fed. Cir. 1997). “Evidence of de minimis (e.g., minimal or 
tangential) causation of injury does not reach the causation level re- 
quired under the statute.” Jd. at 722. 


1 


SUBSTANTIAL EVIDENCE SUPPORTS THE COMMISSION’S DETERMINATION 
THAT THE VOLUME-OF IMPORTS LACKED SIGNIFICANCE 

19 U.S.C. § 1677(7)(C)(i) directs the Commission, in evaluating the 
volume of imports, to “consider whether the volume of imports of the 
merchandise, or any increase in that volume, either in absolute terms or 
relative to production or consumption in the United States, is signifi- 
cant.” 

In the Final Determination, the ITC found that the quantity of LTFV 
brake drum imports rose from zero in 1993 to 333,000 units ($3.4 mil- 
lion) in 1994, then rose to 494,000 units ($4.8 million) in 1995. Final De- 
termination at 20. For interim 1996,* the ITC found the quantity of 
subject drum imports fell to 339,000 units ($2.9 million) which 


4 The interim period covers January through September. 
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amounted to fewer than the 456,000 units ($4.4 million) imported in in- 
terim 1995.° Id. The ITC also found the subject drum market penetra- 
tion grew from 0 in 1993 to 7.6% in 1994 and then to 9.2% in 1995, In 
interim 1996, a market penetration of 7.5% amounted to less than a 
market penetration of 10.9% calculated for interim 1995. Id. at 21. The 
Commission additionally found that the domestic market share, on the 
other hand, “varied little throughout most of the period of investiga- 
tion.” Id. at 14.6 

Plaintiff makes two arguments for its contention that the ITC erred 
in its analysis of subject import volume. First, it argues that the ITC er- 
roneously concluded that the import volume of LTFV brake drums was 
not “significant.” Plaintiff's Brief at 8. Second, Plaintiff maintains that 
the ITC failed to analyze the relationship between the import volume 
and conditions and trends in the marketplace. Jd. at 10. 

To support its claim that the ITC erroneously concluded the subject 
import volume was not significant, Plaintiff cites to other cases and 
Commission determinations where the ITC found a market penetration 
of less than 7.5% and made a material injury finding. Plaintiff asserts 
that “[c]learly market penetration levels of 7.4% to 9.2% are not insig- 
nificant as a matter of law.” Id. To the extent that Plaintiff's argument 
rests on the theory that the level of market penetration in this case 
amounts to a per se finding of significance, its argument is flawed. 

Reviewing the record as a whole as is required, “[fJor one industry, an 
apparently small volume of imports may have a significant impact on 
the market; for another the same volume might not be significant.” S. 
Rep. No. 96-249, at 88 (1979), reprinted in 1979 U.S.C.C.A.N. 381, 474. 
Accordingly, “it is the significance of a quantity of imports, and not abso- 
lute volume alone, that must guide ITC’s analysis under section 
1677(7).” USX v. United States, 11 CIT 82, 85, 655 F. Supp. 487, 490 
(1987).’ Therefore, a market penetration level of 7.5% does not mandate 
a conclusion that volume levels are significant. 

Plaintiff also argues that this case presents the same issue addressed 
in the USX Corp. v. United States line of cases® where the Court ordered 
aremand to the ITC because the determinations were found to be insuf- 
ficient and lacking in explanation. In this regard, Plaintiff claims that 


° Plaintiff refers to this finding as the “domestic aftermarket drum industry's alleged substantial increase in capac- 
ity,” capacity utilization and increase in demand, Plaintiff's Rule 56.2 Motion For Judgement Upon the Agency Record 
at 10 (“Plaintiff's Brief”) (emphasis added), yet, does not raise a dispute over the factual accuracy of the ITC’s finding 

6 Domestic market share ranged from 53.1% in 1993 to 50.3% in 1995. Interim 1996 market share of 43.7% was less 
than an interim 1995 share of 49.4% 


‘ Although not essential to its argument given the prevailing case law, the government, in contrast to plaintiff's 
assertions, points to cases and ITC determinations where a market penetration of more than 7.5% was found and the 
ITC still concluded that the volume of imports was not significant. See e.g., Floral Trade Council v. United States, Slip 
Op. 96-78 at 4-6, 1996 WL 276957 (CIT 1996) (market share increased from 46.1 to 56% ); Man 
People’s Republic of China, Inv. No. 731-TA-725 (Final), USITC Pub. 2932 at 11 
20.3% and no material injury 


inese Sulfate from the 
12 (Nov. 1995) (market penetration of 


© See USX Corp. v. United States, 11 CIT 82, 655 F. Supp. 487 (1987) (remanding case to ITC because analysis con- 
tained only conclusory statement that market penetration levels remained low and unstable); USX Corp. v. United 
States, 12 CIT 205, 682 F. Supp. 60 (1988) (second determination found insufficient because conclusory statement re 
garding market penetration did not address “how volume of imports relates to injury); USX Corp. v. United States, 12 
CIT 844, 847,698 F. Supp. 234, 238 (upholding determination since ITC analyzed the relationship of import volume to 
conditions and trends in the marketplace) 
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the ITC “relied heavily upon the volume of the subject imports, which 
increase in 1994 and 1995”, only discussing “briefly” the increase in the 
domestic industry’s productivity factors and taking a “cursory” look at 
the domestic industry’s market share. Plaintiff's Brief at 10. 

Here, the Commission, however, completed a thorough analysis, and 
on that basis, could not conclude that the subject import volume was 
“significant”. Final Determination at 21. The ITC found that despite 
the increase in volume and market penetration of LTFV imports from 
1993 to 1995, the U.S. domestic industry simultaneously increased its 
production, shipments, capacity and capacity utilization while the do- 
mestic industry’s market share remained relatively stable.? Therefore, 
the ITC reasoned that the “U.S. producers maintained their predomi- 
nant market presence” during the period 1993 to 1995. Final Deter- 
mination at 21. Similarly, for interim 1996, the Commission concluded 
that the decrease in production, shipments, capacity utilization, and 
market share of the U.S. industry did not correlate with subject import 
volumes since such imports actually decreased in volume and market 
share during the same time. Id. 

Moreover, “[b]ecause the increase in shipments was nearly as great as 
the increase in domestic consumption, U.S. producers’ market share 
varied little throughout most of the period of investigation.” Final De- 
termination at 14. Reflecting the increase in shipments, sales revenues 
also rose for the domestic industry from “$43.7 million in 1993 to $49.5 
million in 1994 and $52.1 million in 1995, an increase of 19.2 percent 
from 1993 to 1995.” Id. 

This case is plainly distinguishable from the holding in the USX cases 
where the ITC determinations were unsubstantiated. Substantial evi- 
dence supports the Commissioners’ findings that the subject import vol- 
ume was insignificant. More importantly, based on the facts in the 
record, the Commission quite reasonably concluded that the volume of 
subject imports lacked significance since they did not prevent the do- 
mestic industry from maintaining its predominant market presence. 


2 


THE COMMISSION REASONABLY CONCLUDED THAT THE 
LTFV Imports Dip Not AFFECT DOMESTIC PRICES 


The Commission must consider whether imports effect prices. It ex- 
amines if: 


(I) there has been significant price underselling by the imported 
merchandise as compared with the price of domestic like products 
of the United States, and 


9 Production rose from 2 million in 1993 to 2.9 million units in 1995 (an increase of 44.1%) although interim 1996 
production of 2 million units amounted to slightly less than interim 1995 production of 2.1 million (a decrease of 5.1%). 
Shipments grew from $35.1 million in 1993 to $47.4 million in 1995 (35.2% increase). Interim 1996 shipments of $35.7 
million were also slightly less than the $36.3 million shipped in interim 1995. Capacity also rose from 2,968 in 1993 to 
3,168 in 1994 then to 3,418 in 1995 (1,000 units). Similarly, capacity utilization rose from 67.6% in 1993 to 79.8% in 
1994 then to 84.6% in 1995. Final Determination at 14. 
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(II) the effect of imports of such merchandise otherwise depresses 
prices to a significant degree or prevents price increases, which 
otherwise would have occurred, to a significant degree. 

19 U.S.C. § 1677(7)(C)Gi)(1994). 

In its analysis of price effects, the Commission acknowledged that 
“{plroducers’ prices for domestically-produced aftermarket drums gen- 
erally declined during the period of investigation” and that “the subject 
imports undersold the domestic like product in every producer price 
comparison.” Final Determination at 21. Nevertheless, the Commission 
decided to give this evidence limited weight since it could not find the 
requisite nexus between the pricing of the subject imports and the do- 
mestic industry’s operating performance. Final Determination at 
22-23.1° 

Plaintiff challenges this analysis arguing that the “consistent pattern 
of underselling * * * should be the single most significant factor in an 
injury determination antidumping cases.” Plaintiffs Brief at 12 (em- 
phasis in original). Plaintiff argues the ITC disregarded the consistent 
pattern of underselling and that therefore its determination is not in ac- 
cordance with law. Id.!! 

To the extent plaintiff argues that evidence of underselling is a per se 
indication of injury, its argument fails. “Evidence of underselling alone 
is legally insufficient to support an affirmative injury determination.” 
BIC Corp. v. United States, 964 F. Supp. 391, 401 (CIT 1997), aff'd App. 
No. 97-1443 (Fed. Cir. March 11, 1998). “Rather, the Commission has a 
statutory mandate to consider not only whether the subject imports 
have significantly undersold the domestic like product, but also how the 
subject imports effect the prices of the domestic like product.” Jd.; see 
also Trent Tube Div. v. United States, 14 CIT 386, 402, 741 F Supp. 921, 
935 (1990) (according less weight to underselling). 

As noted earlier, the ITC has the discretion to make reasonable inter- 
pretations of the evidence and to determine the overall significance of 
any particular factor in its analysis. See Maine Potato Council v. United 
States, 9 CIT 293, 300, 613 F Supp. 1237, 1244 (1985). “The significance 
of the various factors affecting an industry will depend upon the facts of 
each particular case. Neither the presence nor the absence of any factor 
listed in the bill can necessarily give decisive guidance with respect to 
whether an industry is materially injured, and the significance to be as- 
signed to a particular factor is for the ITC to decide.” S.Rep. No. 249, at 
88 (1979) reprinted in 1979 U.S.C.C.A.N. 381, 474. Accordingly, plain- 
tiff’s assertion that the consistent pattern of underselling “should be 


10 Other factors found in the record and unrelated to subject imports indicated alternative reasons for decreases in 
US. price. For example, as Defendant-Intervenors, China National note, the recent growth of programmed distribu- 
tion groups (“PDGs”), associations of warehouse distributors banded together to combine purchasing power, enable a 
warehouse distributor “to obtain better prices than it could by acting alone.” Defendant-Intervenors’ Opposition to 
Plaintiff's Rule 56.2 Motion for Judgment on the Agency Record at 10-11 (quoting Final Determination at I-8, I-9) 


11 For support, plaintiff cites to cases and determinations where injury was found based on consistent, mixed and 
sporadic underselling. These cases only embody the legislative intent that the significance of various factors affecting 
an industry necessarily depend upon the facts of each case, see Copperweld Corp. v. United States, 12 CIT 148, 161, 682 
F Supp. 552, 565 (1988), and do not lend credence to Plaintiff's claim that evidence of underselling is a per se indicator 
of material injury. 
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the single most significant factor” is erroneous. The Court finds reason- 
able the ITC’s analysis and weight attributed to the factors and evidence 
presented in the record. 

Here, the ITC did not neglect the underselling evidence,!* but 
determined that “any price pressure that the subject imports may have 
placed on the domestic aftermarket drum industry was insufficient to 
seriously erode the domestic industry’s operation margins or to 
preclude it from earning larger profits during the latter portions of the 
period of investigation than at its inception.” Final Determination at 
22-23. This conclusion was specifically buttressed by the evidence in the 
record which revealed a substantial increase in operating income during 
the latter half of the investigation despite simultaneous increases in 
subject import volume and market penetration.!* Although operating 
income declined from 1993 to 1994, when the subject imports were first 
introduced, the ITC determined that “any negative effects on the do- 
mestic aftermarket drum industry from the initial increase in subject 
imports were not evident by the conclusion of the [POI].” Id. at 23. 
Therefore, the Court finds that the Commission’s determination that 
there was no nexus between pricing of the LTFV imports and the domes- 
tic industry’s operating performance was supported by substantial evi- 
dence. 

Plaintiffalso asserts that the ITC did not consider the relationship be- 
tween the “issues of substitutability and underselling.” Plaintiff's Brief 
at 15. Although Plaintiff correctly argues that generally the greater the 
substitutability between imports and the domestic like products, the 
greater the volume effects and price effects, see R-M Industries, Inc. v. 
United States, 18 CIT 219, 226-27, 848 F Supp. 204, 210 (1994), this 
Court has held that underselling combined with increasing import vol- 
umes does not “necessarily indicate[ ] injury due to pricing in cases in- 
volving fungible products * * *.” USX Corp., 12 CIT at 849, 698 F. Supp. 
at 239. In a material injury analysis, substitutability is but one factor in 
the evaluation of volume and price. R-M Industries, Inc., 18 CIT at 226, 
848 F. Supp. at 210. 

Moreover, the Commission did not ignore the relationship between 
substitutability and underselling as claimed by Plaintiff. In her concur- 
rence, Commissioner Crawford specifically analyzed the substitutabil- 
ity between the domestic like product, subject imports and non-subject 
imports.!4 Commissioner Crawford determined that even if the LTFV 
imports had been priced fairly, the domestic prices would not have in- 
creased because the more cheaply priced non-subject imports would 


Qn ; : 

*“ Commissioner Crawford states that she “rarely gives much weight to evidence of underselling since it usually 
reflects some combination of differences in quality, other nonprice factors, or fluctuations in the market during the 
period in which price comparisons were sought.” Final Determination at 21, n. 122 


1 : om a ae a 

13 Operating income increased from $6.6 million (13.4% margin: ratio to net sales value) in 1994 to $7.8 million 
(15%). Operating income for interim 1996 amounted to $7.2 million (18.7% ) which increased from $5.6 million (11.4%) 
in interim 1995. Final Determination at 15 


l4n . . . : . 
** Commissioner Crawford found that “subject imports of brake drums, the domestic like product, and nonsubject 
imports of aftermarket brake drums are good substitutes for each other.” Final Determination at 22, n. 124. 
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have captured the demand from the subject imports.'° Final Determina 
tion at 22, n. 124. Thus, despite her construal of imported and domestic 
brake drums as good substitutes, the Commissioner found that the sub- 
ject imports were not having significant effects on the domestic price of 
brake drums. 
3 

SUBSTANTIAL EVIDENCE SUPPORTS THE COMMISSION’S DETERM 

THAT LTFV Imports HaD No ADVERSE Impact ON DoOMEsTI 


Concerning the impact of LTFV imports on the state of the domestic 
industry, Congress requires that 


the Commission shall evaluate all relevant economic factors which 
have a bearing on the state of the industry in the United States, in- 
cluding, but not limited to— 

(I) actual and potential decline in output, sales, market share, 
profits, productivity, return on investments, and utilization capac- 
ity, 

(II) factors affecting domestic prices, 

(III) actual and potential negative effects on cash flow, invento- 
ries, employment, wages, growth, ability to raise capital, and in- 
vestment, 

(IV) actual and potential negative effects on the existing develop- 
ment and production efforts of the domestic industry, including ef- 
forts to develop a derivative or more advanced version of the 
domestic like product, and 


lag 


(V) ina proceeding under part II of this subtitle, the magnitude of 


the margin of dumping.!® 
19 U.S.C. § 1677(7)(C) (iii). 

Here, Plaintiff contends that, contrary to the ITC determination, the 
subject imports adversely impacted the domestic industry. Plaintiff pin- 
points several economic factors as the underlying thrust to its claim: an 
increase in inventories and a decrease in demand for U.S. products in 
conjunction with the economic factors discussed earlier with regard to 
price effects.!’ Plaintiffs Brief at 17-19. Additionally, Plaintiff disputes 
the ITC’s conclusion that the initial decline in operating income 
(1993-1994) and any other negative effects on the domestic industry 
were outweighed at the conclusion of the POI by the positive rebound in 


15 Tn its Reply, Plaintiff claims that “imports of LTFV drums fror 
{drums] decreased. Thus, LTFV imports have greater penetration f 
5. While it is true that non-LTFV imports from China declined from 1 
339 to 374 units from 1994-1995 and substantially increased by 77 
im 1996 (thousands of units). Final Determination at IV-8 
16 Section 222(b)(1)(B) of the URAA amended section 771(7)(C)(iii) of the 
margin of dumping” to the list of factors the ITC is required to consider. “Th 
ment in the current law that none of the factors which the Commission consi 
mission’s material injury analysis.” Statement of Administrative Action acc ying th L 
No. 103-316, Vol. 1, 103d Cong., 2d Sess. (1994) reprinted in Uruguay Round Agreements Act, I 
VI, at 850 (“SAA’ 
Plaintiff does not challenge and the ITC considered the magnitude of the dumping nm 
at 23, n. 128 
Li Plaintiff also argues that the decrease in domestic price, market share and oper 
support to its claim that subject imports adversely affected the domestic industry 


dressed earlier in regard to price effects 
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the domestic industry in 1996. Instead of signifying the domestic indus- 
try’s ability to recuperate in the face of Chinese competition, Plaintiff 
contends the 1996 resurgence resulted from an increase in auto sales 
and the favorable performance of the U.S. economy in 1996 and there- 
fore serve as an inappropriate basis for denying relief. 

Similarly, Plaintiff argues that the ITC’s conclusion that “the after- 
market drum industry showed strong financial performance” fails the 
“(clourt’s * * * healthy industry test.” Jd. at 21. Plaintiff argues that 
even if the domestic industry were healthy, the domestic industry 
“would be in a much better situation had Chinese imports not been 
dumped in the U.S. market.” Jd. at 20-21. 

Finally, Plaintiff claims that the ITC failed to fully consider the price 
depressing effects of the subject drum imports in comparison with the 
33 domestic drum models upon which Plaintiff submitted relevant evi- 
dence. Hence, Plaintiff asserts that the ITC’s finding of no adverse im- 
pact on the domestic industry is contrary to the facts in the record and 
thus unsupported by substantial evidence. The Court will address each 
of these arguments seriatim. 


A 
THE COMMISSION REASONABLY LIMITED THE 
PROBATIVE VALUE OF INCREASING INVENTORY LEVELS 

The ITC acknowledged that domestic industry inventory levels, with 
some fluctuation, generally increased during the investigation period. !® 
However, “[a]n increase in inventories does not compel an affirmative 
determination.” Torrington Co. v. United States, 16 CIT 220, 225, 790 F. 
Supp. 1161, 1169 (1992) aff'd, 991 F.2d 809 (Fed Cir. 1993); see Jeanette 
Sheet Glass Corp. v. United States, 11 CIT 10, 16, 654 F Supp. 179, 183 
(1987) (affirming preliminary negative injury determination in the face 
of increasing inventories throughout period of investigation). Plaintiff's 
argument, in essence, concerns the weight the Commission assigned to 
the increase in inventories, which is within its discretion. The Court’s 
duty is not to reweigh the evidence. In light of the ITC’s findings con- 
cerning increases in the domestic industries capacity, capacity utiliza- 
tion, production and operating income, it was reasonable for the 
Commission to reach a negative determination despite the increase in 
the domestic industry’s inventories. 

Moreover, despite the increase in absolute inventory levels, the ITC 
found that “[t]he ratio of inventories to U.S. shipments declined from 
25.4 percent in 1993 to 20.6 percent in 1994, and then rose to 22.3 per- 
cent in 1995; this ratio was 21.5 percent in interim 1996, as compared to 
21.9 percent in interim 1995.” Final Determination at 14. The decline in 
the ratio of inventories to U.S. shipments indicates a lack of inventory 
buildup adverse to the industry. See Calabrian Corp. v. United State Int'l 
Trade Comm., 16 CIT 342, 349, 794 F Supp. 377, 384-385 (1992) (af- 


18 Inventory levels decreased from 467,000 units in 1993 to 465,000 units in 1994. Inventory levels than jumped to 


603,000 units in 1995. Interim 1996 levels of 563,000 units decreased from interim 1995 levels of 600,000 units. Final 
Determination at 14 
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firming negative preliminary injury determination based on, inter alia, 
shipment to inventory ratio); see also Nat’l Assoc. of Mirror Manufac- 
turers v. United States, 12 CIT 771, 776, 696 F Supp. 642, 646 (1988) (de- 
clining ratio of inventories to total shipments). 


B 
THE CourT DECLINES TO TAKE JUDICIAL NOTICE OF NEWSPAPER 


REPORTS OF THE FAVORABLE PERFORMANCE OF THE U.S. INDUSTRY 

Plaintiff contends that the 1996 resurgence in the domestic industry 
resulted from an increase in auto sales and the favorable performance of 
the U.S. economy in 1996 and therefore serve as an inappropriate basis 
for denying relief. Plaintiff failed to raise this issue at the administrative 
proceeding below, yet requests the Court to take judicial notice of these 
“facts” as presented in the Wall Street Journal and The Chicago Tri- 
bune.!9 

This Court’s review of a final determination in an administrative re- 
view is restricted to a review of the administrative record. See 19 U.S.C. 
§ 1516a(b)(2)(A)(1994). The administrative record “is limited to the in- 
formation that was presented to or obtained by the agency making the 
determination during the particular review proceeding for which sec- 
tion 1516 authorizes judicial review.” Koyo Seiko Co., Ltd. v. United 
States, 955 F. Supp. 1532, 1544, n.9 (1997) (quoting Neuweg Fertigung v. 
United States, 16 CIT 724, 726, 797 F. Supp. 1020, 1022 (1992)). “Where 
the issue has not been raised at the administrative level, * * * a litigant 
must not be allowed to circumvent the requirement of exhausting its ad- 
ministrative remedies by raising the issue in its civil action.” Calabrian 
Corp., 16 CIT at 347, 794 F Supp at 383 (quoting Empire Plow Co., Inc. v. 
United States, 11 CIT 847, 854, 675 F. Supp. 1348, 1354 (1987)). Howev- 
er, Fed. R. Evid. 201 provides that “[w]hether the action is before the 
court for decision on a record made before the agency or on the record 
made at a trial de novo, indisputable facts * * * may be judicially noticed 
by the court when such notice is requested by a party and is otherwise 
appropriate.” Win-Tex Products, Inc. v. United States, 17 CIT 786, 789, 
829 F. Supp. 1349, 1352 (1993); see Borlem S.A.-Empreedimentos Indus- 
triais v. United States, 8 Fed. Cir. (T) 164, 913 F2d 933 (1990) (rejecting 
concept that review on the administrative record precludes any role for 
judicial notice). 

The Court finds that the two newspaper articles are insufficient to 
satisfy the requirements of Rule 201 which require that judicially no- 
ticed facts are either “(1) generally known within the territorial jurisdic- 
tion of the trial court or (2) capable of accurate and ready determination 
by resort to sources whose accuracy cannot reasonably be questioned.” 
Fed. R. Evid. 201; see e.g., British Steel, plc v. United States, 879 F. Supp. 


19 Feonomists are Predicting Slower ‘97 Growth, Wall Street Journal, A2, Jan. 2, 1997; Wal/ 
UAW Talks, Chicago Tribune, Bus. 1, Oct. 4, 1996 
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1254, 1318 (1995) (rejecting request for judicial notice of facts neither 

generally known or readily verifiable).*? 
While it is true tha 

take judicial notice of facts reported in newspaper articles, see Ritter v. 

Hughes Aircraft Co., 58 F.3d 454, 458-59 (9th Cir. 1995); see also Assoct- 

ed General Contractors of America v. City of Columbus, 936 F. Supp. 

1363, 1425 (S.D.Ohio 1996), judicial notice of newspaper articles is not 

appropriate when the reported facts are not capable of easy verification. 

See Cofield v. Alabama Public Service Comm Nn, 936 F.2d 512, 517 (1 Ith 

( 1991). Here, Plaintiff is not asking the Court to take judicial notice 

t two newspapers ported that he 1996 U.S. economy grew and light 

) sales increased, but of the fact that the 1996 economy grew and 

auto sales increased. Newspaper stories simply are not, by and 

idmissible proof of facts. Pl untiff’s assertions require the devel- 

yment of a factual record and the Court declines to take oe notice 

laintiff's proffered evidence. ( 'f; Ohio Bell Telephone Co. v. Public 

y Comm’n, 301 U.S. 292, 301 (1937)(“[hlow great the facies has 

or this industry or th: at, tor one material or another, in this year or 


> next, can only be known to the experts, who may even differ 
themselves.” 
Moreover, even if the Court took judicial notice of the fitness of the 
U.S. economy in 1996 Plaintiff s rationale provides absolutely no basis 
for rejecting the Commission’s well-reasoned dete rmination. 2! 


it a court may, in certain limited circumstances, 
f' 


a 


( 


THE COMMISSION CONSIDERED WHETHER THE DOMESTIC INDUSTRY WOULD 
HAVE BEEN BETTER OFF Hap LTFV Imports Not BEEN DUMPED 

Plaintiff argues that the ITC’s reliance on the health or robustness of 
the domestic industry cannot form the basis for an absence of material 
injury finding. Plaintiff maintains that even assuming the domestic in- 
dustry was healthy, it “would be in a much better situation had Chinese 
imports not been dumped in the U.S. market.” Plaintiffs Brief at 20-21. 
Plaintiff cites to Republic Steel Corp. v. United States, 8 CIT 29, 591 F. 
Supp. 640 (1984) and Ball Bearings, Mounted or Unmounted, and Parts 
Thereof, from Argentina, et al., USITC Pub. 2374, Inv. Nos. 701-TA-307 


und 731—TA-498-511 (April 1991) where Commissioner Brunsdale 
states in her dissent, 


[a]n industry can be profitable or “healthy” and still be materially 
injured by dumped imports. For example, an industry’s sales have 
increased, but they would have increased much more * * * had im- 
ports not been dumped in the US. ’ 


. at 60. 


1ent Plaintiff conceded that it could not offer any additional supporting authority other than Central 
ted Stat 15 CIT 35 (1991) which concerns judicial notice of legislative facts 


rnia Brake Drum points out that if “the brake drum industry was doing well because 
} g 


as its companion industry [brake rotors] doing so poorly.” California Brake Drum and Ro 
f's Motion at 16 
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At oral argument, Plaintiff withdrew its argument in light of contrary 

authority cited by the Government.?? 
D 
THE ITC CONSIDERED AND REASONABLY DISCOUNTED 

PLAINTIFF’S PROFFERED EVIDENCE OF 33 DOMESTIC DRUM MODELS 

Plaintiff also claims that the ITC failed to consider the price depress- 
ing effects of the drum imports from China in comparison to the 33 do- 
mestic drums models which compete directly with the Chinese drums. 
Plaintiff's Brief at 21. Plaintiff contends that data it submitted indi- 
cated that two of Plaintiff's companies demonstrated “weaker financial 
performance on the 33 drum models. * * *” Jd. Plaintiff's argument is 
unpersuasive. 

Despite Plaintiff's allegation, the ITC expressly considered and sub- 
sequently determined that the material submitted by Plaintiff was of 
limited probative value. See Final Determination at 23, n. 127. The ITC 
properly found it limited because “petitioner ha[d] not provided infor- 
mation from all domestic drum producers, and provide[d] only interim 
1996 data for one producer.” Jd. Indeed, the statutory language “makes 
manifestly clear that Congress intended the ITC [to] determine whether 
or not the domestic industry (as a whole) has experienced material inju- 
ry due to the imports.” Copperweld, 12 CIT at 165-66, 682 F. Supp. at 
569 (rejecting a disaggregated analysis); see Torrington Co. v. United 
States, 16 CIT 220, 223, 790 F Supp. 1161, 1167 (1992) (Commissioner 


did not abuse discretion by relying on questionnaire data and rejecting 


census data which was not available for entire period). Thus, “[i]n re- 
questing the Court to substitute the data contained in its petition for the 
questionnaire data, plaintiff requests the Court to [impermissibly] sub- 
stitute its judgment for that of the Commission.” Jd. 

The ITC considered all the factors that Plaintiff asserted as indicators 
of material injury such as price underselling, the decline in domestic 
market share, the decline in profitability when the subject imports were 
first introduced and the increase in inventories. Nonetheless, the Com- 
mission in the discretion assigned to it by Congress, gave more weight to 
economic factors it felt more relevant and more probative to the inves- 
tigation. As the Commission determined, other indicators such as capac- 


iat the Coalition’s brief mischaracterized the pertinent law, the govern 

United States, 785 F.2d 994 (Fed. Cir. 1986) (overruling Republic Steel) and Americ 

8 CIT 20, 25, 590 F. Supp. 1273, 1277 (1984), aff'd 760 F.2d 249 (Fed. Cir. 1985 
pertinent economic data including health) 

Commissioner Crawford's analysis of that issue 


ment cited to Americar 
1. Spring Wire Corp 
ITC is obligated to cc 


Co. t 


States mside 


or 


dumped with what the state of the industry woul 
mination at 22, n. 125. She found, after an evaluat 
not have been able to increase its prices he 
the role played by non-subject imports which “we 
mand away from higher priced fairly traded subjec 
imports from China jumped from 286,000 units in 
mination at IV-3, Table IV-1. Hence, the Commi 
part of any shift in demand away from fairly price¢ 
been material 

23 Nevertheless, the Commission found that in 
only corroborated the Commission’s findings. Th 
from the subject imports contributed substantially 
ing results. Final Determination at 23, n. 127; De 


ad subject 


assessed “the state of the industry when the LTFV imports were 
have been had the LTFV imports been fairly traded.” Final Deter- 
on of all the relevant economic factors, “the domestic industry would 
imports been priced fairly.” Jd. Her reasoning was largely based on 
1ld have competed [with the domestic industry] for any shift in de- 
imports.” Jd. Indeed, as noted earlier, the importation of non-LTFV 
nterim 1995 to 507,000 units in interim 1996 (by 77% ). Final Deter 

ssioner concluded the domestic industry would have captured only 
subject imports and any increase in output and sales would not have 


spite of its minimal value, the information submitted by Plaintiff 
e 33 domestic drum models allegedly facing the most competition 
to the producers’ overall operating income and had positive operat- 
fendant’s Confidential Appendix Doc. 28 
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ity, capacity utilization, shipments, operating income and productivity 
rose during the period of investigation, and therefore, it did not abuse its 
discretion in reaching a negative determination. 
B 
THE ITC’s DETERMINATION THAT THE DOMESTIC BRAKE DRUM INDUSTRY 
Is NOT THREATENED WITH MATERIAL INJURY BY THE LTF'V Imports Is 
SUPPORTED By SUBSTANTIAL EVIDENCE 


The ITC’s determination of threat of injury is governed by 19 U.S.C. 
§1677(7)(F), which sets forth the economic factors that the Commission 
must consider in investigating such a threat. The statute states: 


In determining whether an industry in the United States is threat- 
ened with material injury by reason of imports (or sales for importa- 
tion) of the subject merchandise, the Commission shall consider, 
among other relevant factors— 

(1) if a countervailable subsidy is involved, such information 
as may be presented to it by the administering authority as to 
the nature of the subsidy (particularly as to whether the coun- 
tervailable subsidy is a subsidy described in Article 3 or 6.1 of 
the Subsidies Agreement), and whether imports of the subject 
merchandise are likely to increase, 

(II) any existing unused production capacity or imminent, 
substantial increase in production capacity in the exporting 
country indicating the likelihood of substantially increased im- 
ports of the subject merchandise into the United States, taking 
into account the availability of other export markets to absorb 
any additional exports, 

(III) a significant rate of increase of the volume or market 
penetration of imports of the subject merchandise indicating 
the likelihood of substantially increased imports, 

(IV) whether imports of the subject merchandise are enter- 
ing at prices that are likely to have a significant depressing or 
suppressing effect on domestic prices, and are likely to increase 
demand for further imports, 

(V) inventories of the subject merchandise, 

(VI) the potential for product-shifting if production facilities 
in the foreign country, which can be used to produce the subject 
merchandise, are currently being used to produce other prod- 
ucts, 

(VII) in any investigation under this subtitle which involves 
imports of both a raw agricultural product * * * and any prod- 
uct processed from such raw agricultural product, the likeli- 
hood that there will be increased imports, by reason of product 
shifting, if there is an affirmative determination by the Com- 
mission under section 1671d(b)(1) or 1673d(b)(1) of this title 
with respect to either the raw agricultural product or the pro- 
cessed agricultural product (but not both), 

(VIII) the actual and potential negative effects on the exist- 
ing development and production efforts of the domestic indus- 
try, including efforts to develop a derivative or more advanced 
version of the domestic like product, and 
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(IX) any other demonstrable adverse trends that indicate the 
probability that there is likely to be material injury by reason of 
imports (or sale for importation) of the subject merchandise 
(whether or not it is actually being imported at the time). 

19 U.S.C. § 1677(7)(F)() (1994). 

Of the foregoing factors, numbers I and VII are not applicable here 
because (I) there is no subsidy at issue, and (VII) no agricultural prod- 
ucts, raw or processed, are involved. Final Determination at 24, n. 133. 

It is also important to note that the list of factors is not exhaustive. 
The statute calls on the ITC to consider the enunciated criteria “among 
other relevant economic factors.” 19 U.S.C. 1677(7)(F)(i)(1994). In mak- 
ing its threat determination, the ITC is required to consider the econom- 
ic factors as a whole to determine whether further dumped imports are 
imminent and whether material injury would occur unless an order is 
issued. 19 U.S.C. § 1677(7)(F)(ii) (1994). “The presence or absence of 
any factor which the Commission is required to consider * * * shall not 
necessarily give decisive guidance with respect to the determination. 
Such a determination may not be made on the basis of mere conjecture 
or supposition.” Id.24 

Although the URAA made changes to section 771(7)(F)(ii) of the Tar- 
iff Act, “[t]his new language is fully consistent with the Commission’s 
practice in making threat determinations, the existing statutory lan- 
guage which requires that threat determinations be based on ‘evidence 
that the threat of material injury is real and that actual injury is immi- 
nent,’ and judicial precedent interpreting the statute.” SAA at 184, 


URAA, Legislative History, Vol. VI at 854; Final Determination at 24, 
nn. 131-32. 


1 
THE ITC FouND THAT THE Domestic INDusTRY Is Not 
THREATENED WITH MATERIAL INJURY 

In the Final Determination the ITC unanimously concluded that the 
domestic aftermarket drum industry is not threatened with material in- 
jury by reason of LTFV imports from China. In examining each of the 
relevant statutorily specified factors, the Commission determined that 
the evidence does not indicate the likelihood of substantially increased 
volumes of LTFV brake drum imports. Id. at 24. 

Despite significant increases in the LTF'V brake drum capacity during 
the POI, and the export of an overwhelming majority of LTFV brake 
drums to the United States, the ITC found there is no likelihood of sub- 
stantially increased subject imports into the United States. Final Deter- 
mination at 24-25. This conclusion was buttressed by the fact that 
subject import volume and market penetration were lower in interim 
1996 than in interim 1995. In addition, the ITC found dispositive the 
emphasis the Chinese producers gave to production for other markets, 


24m ‘ 
24 The 1994 statutory threat of material injury determination “is subject to the same evidentiary requirements and 


judicial standard of review as a present material injury determination.” SAA at 185, URAA, Legislative History, Vol. VI 
at 855 (emphasis in original 





4 CUSTOMS BULLETIN AND DECISIONS, VOL. 32, NO. 31, AUGUST 5, 1998 


and the capacity increases during the later portion of the POI which did 

t simultaneously give rise to an increase in exports of LTFV drums to 
the United States. Id. at 25. 

[he ITC also found, based on the reasoning in its material injury anal- 

that since subject imports had no significant price effects on the do- 
estic product at current import volumes, they were unlikely to have 
1 effects in the imminent future. Id. 

In addition, the ITC determined that subject brake drum inventories 
held in China are minimal. Moreover, although inventories of subject 
brake drums maintained in the United States increased over the POI, 
the ratios of these inventories to subject imports and to U.S. shipments 
were lower towards the latter portion of the investigation. Jd. 

Finally, the ITC found no information in the record indicating poten- 

for product shifting or any other demonstrable adverse trends that 
cate imminent material injury. 
2 
PLAINTIFF Dip Not SHow TuHaT THE ITC FAILED To 
CONSIDER EVIDENCE IN THE RECORD 


Plaintiff challenges the ITC’s findings, asserting that the 


ITC failed to consider or failed to state its reasons behind its analy- 
sis of the increasing capacity of the Chinese producers, the increas- 
ng volume of LTFV drums imports, the price depressing effects of 


the imports on the domestic industry, increasing inventories of im- 
ported drums both in the US. and in China, the potential for shift- 
ing drum production into rotor production * * * and underselling. 


uintiff's Brief at 5-6. 

An examination of the Commission’s opinion shows that the ITC con- 
sidered all the relevant economic factors required by the statute. Once 
again, Plaintiffis arguing that the ITC should have arrived at a different 
conclusion based on the factual foundation behind the analysis. Once 
again, the Court notes that as in a material injury determination, the 
ITC’s threat determination “is afforded discretion in interpreting the 
data, — the court does not weigh the evidence.” U.S. Steel Group, 18 
CIT at 1224, 873 F Supp. at 703 (citing Bando Chem. Indus., Ltd. v. 
United a , 16 CIT 133, 186, 787 F Supp. 224, 226 (1992)). ). “[Court] 
review does not extend beyond determining whether the Commission 
has acted within its delegated authority and has correctly interpreted 
and applied the law.” Bando Chem. Indus., Ltd. v. United States, 17 CIT 
798, 802 (1993), aff'd, 26 F3d 139 (Fed. Cir. 1994). 

Thus, a plaintiff bears the burden of proving that the challenged de- 
termination is unsupported by substantial evidence, see Bando Chemi- 
cal Industries, Ltd., 17 CIT at 802-803, and it is a burden that Plaintiff 
in this case fails to carry. 
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First, Plaintiff claims that the ITC failed to properly consider the in- 
crease in capacity for LTFV drums.” Plaintiff also asserts that the ITC 
failed to explain its “remote” conclusion that “there is also an increasing 
emphasis among Chinese producers to increase production for home 
market consumption and exports to third-country markets.” Plaintiff's 
Brief at 24. 

As discussed earlier, the ITC acknowledged the increase in capacity, 
but determined that in light of the prior history, the increase in capacity 
would not lead to a likelihood of substantially increased subject imports 
to the United States. More specifically, the ITC reasoned that significant 
capacity increases during the latter portion of the POI coincided with a 
decrease in subject drum volume and market penetration. For example, 
although capacity [ ] by [ |] units from interim 1995 to interim 1996, sub- 
ject import volume and market penetration decreased from interim 
1995 to interim 1996. Therefore, since little correlation existed between 
capacity increases in China and changes in subject import volumes dur- 
ing the POI, the ITC could not conclude the existence of additional ca- 
pacity in China alone indicates a likelihood of substantially increased 
imports to the United States. Final Determination at 25. See Calabrian 
Corp., 16 CIT at 354, 794 F Supp. at 388 (strong indication of likelihood 
of injury in the near future is industry’s present state); see also H.R. 
Rep. No. 1156, 98th Cong., 2d Sess. 174 (1984) reprinted in 1984 
U.S.C.C.A.N. 5220, 5291 (determination of threat requires careful as- 
sessment of identifiable current trends). 

Moreover, in contrast to Plaintiff's claim, the ITC did not render its 
conclusion that Chinese producers are increasing production for other 
markets without foundation, but based its decision on the evidence pre- 
sented in the record. See Final Determination at 25, n. 140. First, data 
submitted in response to the ITC questionnaires from the Chinese pro- 
ducers indicate a projected { |] in exports to other markets from [ | units 
in 1996 to[ ] in 1997. Defendant’s Confidential Appendix at Doc. No. 33. 
Second, at the hearing, a witness testified to the significant growth in 
the automotive industry in China. Commission Hearing Transcript 
dated February 28, 1997 attached to Defendant’s Non-confidential Ap- 
pendix. Finally, the ITC relied on information submitted by Plaintiff in 
its prehearing brief which described the Chinese automotive industry’s 
plan to “develop into a pillar industry of the national economy.” Exhibit 
9 of Plaintiff's Prehearing Brief attached to Defendant’s Non-confiden- 
tial Appendix. Therefore, the Court finds that the ITC reasonably con- 
cluded that the increase in capacity would not lead to a likelihood of 
substantially increased LTFV imports into the United States. 

Next, contrary to Plaintiff's assertion that the ITC did not explain its 
reasoning for discounting the decrease in U.S. price, the effects of un- 
derselling, and the substitutability of the products, the ITC considered 


250 . f ‘ : seen ann 

“9° Capacity increased from [ | units in 1993 to [ | units in 1994 then jumped to [ | units in 1995. Interim 1995 
amounted to[ ] units compared to[ ] units in interim 1996. Defendant’s Confidential Appendix at Doc. 33 (thousands of 
units) 
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the evidence but did not find it likely that the subject drum imports will 
have significant depressing effects on domestic prices. Final Determina- 
tion at 25. The ITC specifically referred to its findings involving unders- 
elling and _ substitutability discussed in its material injury 
determination. Since the ITC previously found that at current levels, 
the subject imports did not have adverse effects on domestic prices, the 
ITC found that there is no basis for concluding that “such price effects 
are likely to occur in the imminent future.” Final Determination at 25.76 
See Committee of Domestic Steel Wire Rope and Specialty Cable 
Manufacturers v. United States, 17 CIT 233, 818 F. Supp. 376 (1993) (af- 
firming no threat determination despite evidence of underselling since 
no indication of suppressing effect on U.S. prices); Calabrian Corp., 16 
CIT at 354, 794 F Supp. at 388 (“A strong indication of the likelihood of 
material injury to an industry in the near future is its present state.”). 

Plaintiff protests the ITC’s classification of inventories maintained in 
China as minimal. [However, an examination of inventories over total 
shipments results in only a negligible ratio.] See U.S. Steel Group, 873 F 
Supp. at 702 (affirming no threat determination because, inter alia, Ca- 
nadian inventory volumes were small as compared with total Canadian 
shipments). It was not unreasonable for the ITC to conclude that the 
level of inventories was minimal and therefore did not pose a threat to 
the U.S. industry. Moreover, as the ITC explained, although inventories 
of the subject imports in the United States increased over the POI,?’ the 
ratios of LTFV imports inventories to subject imports and to U.S. ship- 
ments of subject imports decreased from 1993 to 1995. Final Determina- 
tion at 25. This decline in ratios indicated that there was no inventory 
buildup of subject imports in the United States.”® 

Plaintiff also contends that the ITC failed to substantiate its conclu- 
sion that no potential for product shifting existed given the fact that five 
of the brake drum producers also produce brake rotors.”9 Plaintiff states 
that “there are five producers who could potentially shift all of their re- 
sources from producing drums to producing the rotors * * *.” Plaintiff's 
Brief at 28. The Court finds Plaintiff’s contention lacks merit. Theoreti- 
cally, if all five producers discontinued the production of brake drums 
and shifted their resources in order to produce more rotors, any poten- 
tially existing threat to the domestic brake drum industry would dimin- 
ish. Instead, the ITC found no information in the record indicating any 
potential for product-shifting. See Stalexport v. United States, 19 CIT 


“© Regarding the issue of substitutability, as discussed above, Commissioner Crawford explained that even if LTFV 
imports had been priced fairly, the domestic prices would not have increased and therefore the subject imports did not 

ye significant effects on the domestic prices 

> i oie ee , . ; 

“‘ Inventories increased from 134 units in 1993 to 301 units in 1994 and then to 354 units in 1995. Inventories for 
Interim 1995 amounted to 322 units compared to 404 units for interim 1996. Final Determination at VII-3 (thousands 
of units 

98m ru . : 

“© The 1988 statute requires consideration of “any substantial increase in inventories of the merchandise in the 
United States.” The Amended section now tracks more general references to inventories allowing the Commission to 
consider inventories of subject merchandise wherever they are located. SAA at 184, URAA, Legislative History, Vol. VI 
at 854 


9 al - 
29 The ITC had previously made a material injury finding as to brake rotors 
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758, 784, 890 F Supp. 1053, 1074 (1995) (threat determination may not 
be based on conjecture or speculation). 

Additionally, Plaintiff argues that the ITC failed to properly consider 
additional relevant adverse factors such as U.S. producers’ statement of 
plans for production, an increase in Chinese drum capacity, undersel- 
ling, product substitutability, and the financial loss of two U.S. drum 
producers. 

The Court has already addressed the issues of increasing Chinese 
drum capacity, underselling and product substitutability and its reason- 
ing and conclusions will not be repeated here. As to the U.S. producers’ 
statements concerning future plans for production, Plaintiff claims that 
[the ITC ignored their statements relating to obstacles for future 
growth in its threat determination.] Defendant claims that Plaintiff 
mischaracterizes the producers’ statements concerning actual and po- 
tential effects concerning plans for product development, capital raising 
and production efforts. Defendant argues that the producers’ state- 
ments were [overly general in nature. ] 

The Court finds that the ITC reasonably limited the probative weight 
of Plaintiff's evidence here since [the statements did not rise to the level 
of specificity required.] Cf Alberta Pork Producers Marketing Board v. 
United States, 11 CIT 563, 669 F Supp. 445 (1987) (rejecting use of esti- 
mates that did not describe the specific product under consideration). 

Finally, regarding the financial loss of the two U.S. drum producers, as 
discussed earlier, the ITC decided to limit the probative value of this evi- 
dence submitted by Plaintiff, and, in any event, the evidence actually 
supported the ITC’s conclusion. 


C 


THE CourRT DENIED PLAINTIFF'S 
CRITICAL CIRCUMSTANCES REQUEST AS MOOT. 

Since the Final Determination of the Commission is affirmed and no 
material injury or threat of material injury is found as to brake drums 
from China, Plaintiff's request that the Court stay its determination as 
to critical circumstances is denied as moot. 


IV 
CONCLUSION 
For the foregoing reasons, the court finds that the ITC’s determina- 
tion of no material injury and no threat of material injury is supported 


by substantial evidence and in accordance with law. Plaintiff's motion 
for judgment on the agency record is denied. 
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OPINION 

PoGuE, Judge: Plaintiffs Mitsubishi Heavy Industries, Ltd. (“MHI”) 
and Tokyo Kikai Seisakusho, Ltd. (“TKS”), respondents in the underly- 
ing investigation, and Plaintiff Goss Graphic Systems, Inc. (“Goss”), pe- 
titioner in the underlying investigation, filed separate motions 
challenging various aspects of the final determination of the Interna- 
tional Trade Administration of the United States Department of Com- 
merce (“Commerce” or “ITA”) regarding imports of large newspaper 
printing presses (“LNPPs”) from Japan. Large Newspaper Printing 
Presses and Components Thereof, Whether Assembled or Unassembled, 
from Japan, 61 Fed. Reg. 38,139 (Dep’t Commerce 1996) (final det.)(“Ja- 
pan Final”), as amended by Large Newspaper Printing Presses and 
Components Thereof, Whether Assembled or Unassembled, from Japan, 
61 Fed. Reg. 46,621 (Dep’t Commerce 1996) (antidumping duty ord. and 
amendment to final det.). The motions were consolidated. 

The antidumping investigation of LNPPs from Japan was conducted 
simultaneously with Commerce’s investigation of sales of LNPPs from 
Germany. Issues common to both investigations were discussed in 
Large Newspaper Printing Presses and Components Thereof, Whether 
Assembled or Unassembled, from Germany, 61 Fed. Reg. 38,166 (Dep’t 
Commerce 1996) (final det.) (“Germany Final”). The Court affirmed 
Commerce’s determinations with respect to common issues of scope and 
standing. Mitsubishi Heavy Indus. Ltd. v. United States,21 CIT ___, 
986 F Supp. 1428 (1997). Familiarity with the Court’s opinion on scope 
and standing issues is assumed. 
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DISCUSSION 
I. CONSTRUCTED EXPORT PRICE 

In calculating a dumping margin, Commerce compares United States 
price to the normal value of the subject merchandise. United States 
price is calculated using either an export price (“EP”) methodology or a 
constructed export price (“CEP”) methodology.' Typically, Commerce 
relies on EP when the foreign exporter sells directly to an unrelated U.S 
purchaser. CEP is used when the foreign exporter makes sales through a a 
related party in the United States. See Sharp Corp. v. United States, 63 
Fad 1092, 1093-94 (Fed. Cir. 1995) (“The statute defines [U.S. price], 
** * as either the United States purchase price [now EP] or the export- 
er’s sales price [pow CEP], whichever is appropriate * * *. Commerce 
uses the [CEP] if the foreign manufacturer imports through a related 
company in the United States.”) (citations omitted). 

For each of the relevant LNPP sales by MHI and TKS to the United 
States, Commerce calculated U.S. price based on a CEP methodology. 
TKS had reported its sales as CEP sales and therefore does not object to 
Commerce’s methodology. However, MHI reported its sales as EP sales. 
MHI objects to Commerce’s decision to reclassify all of its sales as CEP 
sales. MHI also objects to Commerce’s decision to treat its installation 
costs as further manufacturing, Commerce’s methodology for allocat- 
ing general and administrative (“G&A”) expenses for MHI’s US. sub- 
sidiary, and Commerce’s decision to deduct from U.S. price, indirect 
selling expenses incurred in Japan. Both TKS and MHI object to Com- 
merce’s refusal to grant a level-of-trade (“LOT”) adjustment or CEP off- 
set. 


1. Commerce’s Decision to Base MHI’s U.S. Price on CEP 
The antidumping statute defines EP as follows: 


the price at which the subject merchandise is first sold (or agreed to 
be sold) before the date of importation by the producer or exporter 
of the subject merchandise outside of the United States to an unaf- 
filiated purchaser in the United States or to an unaffiliated pur- 
chaser for exportation to the United States * * * 
19 U.S.C. § 1677a(a) (1994). Constructed export price is defined as fol- 
lows: 


the price at which the subject merchandise is first sold (or agreed to 
be sold) in the United States before or after the date of importation 
by or for the account of the producer or exporter of such merchan- 

dise or by a seller affiliated with the producer or exporter, to a pur- 
chaser not affiliated with the producer or exporter * 


19 U.S.C. § 1677a(b). 
When US. price is based on CEP Commerce bases its calculations on 
the price charged to the first unaffiliated purchaser. This is the starting 


1 Prior to the Uruguay Round Agreements Act, EP sales were designated purchase price sales, while CEP sales were 
designated as exporter’s sales price sales. “Notwiths vading > change in terminology hange [was] intended in 
the circumstances under which export price caine export price are to be use ed. H.R. Rep. No. 1 5 
at 79 (1994), reprinted in 1994 U.S.C.C.A.N. 3773, 3851 
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ymn 


1erce then makes certain adjustments including several that 
t required for EP sales. The CEP adjustments “are made for cer- 
amounts associated with the sale of merchandise in the United 
typically, com missions for selling the merchandise * * * and sales 
generally incurred i in selling the same type of merchandise in 
ited States.” PQ Corp. v. United States, 11 CIT 53, 59, 652 F 
24, 730 (1987). The purpose of these adjustments is to prevent 
reign producers from competing unfairly in the United States market 
“by spending amounts on marketing and selling their products that are 
n excess of what they spend in their home markets.” Jd. According to 
he Statement of Administrative Action to the URAA,? “constructed ex- 
rice | calculated to be, as closely as possible, a price corre- 
export price between non-affiliated exporters and 
%. Doc. No. 103-316 at 823 (1994) (“SAA”) 

tatute does not specify the circumstances under which Com- 

to choose EP or CEP. However, according to the SAA, 


the first sale to an unaffiliated purchaser in the United States, 
to an unaffiliated purchaser for export to the United States, is 
ide by the producer or exporter in the home market prior to the 
date of importation, then Commerce will base its calculation on ex- 
port price 
ffi 


? 


. If, before or after the time of importation, the first sale to 
iated person is made by (or for the account of) the produc- 

or exporter or by a seller in the United States who is affiliated 
with the producer or exporter, then Commerce will base its calcula- 
tion on constructed export price * * * 


> 
li 
i 


1una 


1¢§ Q29D_92 


( 44-40. 

Thus, a sale to an unaffiliated party made prior to importation and in- 
volving an importer affiliated with the producer or exporter could be ei- 
ther an EP or a CEP sale. In such a situation, “the determination of 
whether [EP] or [CEP] applies must be based upon additional circum- 
stances.” PQ Corp. at 60, 652 F Supp. at 731. In Certain Stainless Steel 
Wire Rods from France, 58 Fed. Reg. 68,865 (Dep’t Commerce 1993) (fi- 
nal det.), Commerce described the additional criteria it examines in de- 
ciding whether to use an EP or CEP methodology as follows: 


The first criterion is that the merchandise in question is shipped di- 
rectly from the manufacturer to the unrelated buyer, without being 
introduced into the inventory of the related selling agent. The sec- 
ond criterion is that this arrangement is the customary commercial 
channel for sales of this merchandise between the parties involved. 


»f Administrative Action represents “an authoritative expression by the Administration concern- 
terpretation and application of the Uruguay Round agreements * * *.” SAA at 656. “It is 

ss that future Administrations will observe and apply the interpretations and commit- 

nt.” Id. (quote in Demet, SrL v. United States,21CIT___, 989 F Supp. 218, 230n.18 

§ 3512(d)(1994) (“The statement of administrative action approved by the Congress * * * 
1oritative expression by the United States concerning the interpretation and application of 
ments and this Act in any judicial proceeding in which a question arises concerning such 
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The third criterion is that the related selling agent located in the 
United States acts only as a processor of sales-related documenta- 
tion and a communication link with the unrelated U.S. buyer. 


Id. at 68,868-69. Commerce will apply the EP methodology only if all 
three criteria apply to the sales at issue. Id. This test has been approved 
by this court. See Independent Radionic Workers v. United States, 19 
CIT 375, 375 (1995)(describing Commerce’s three criteria as “the judi- 
cially approved test”). 

At oral argument, counsel for MHI argued that Commerce’s three- 
part test is incomplete because it does not focus on the key statutory dis- 
tinction between EP and CEP. 

The statute describes EP as “the price at which the subject merchan- 
dise is first sold (or agreed to be sold) before the date of importation by 
the producer or exporter of the subject merchandise outside of the 
United States to an unaffiliated purchaser in the United States * * *.” 19 
U.S.C. § 1677a(a)(emphasis added). CEP is described as the price at 
which the subject merchandise is first sold (or agreed to be sold) in the 
United States * * *.” 19 U.S.C. § 1677a(b)(emphasis added). The inside/ 
outside distinction between the two sections is critical, counsel argued, 
and therefore, Commerce’s analysis must focus on the nature of the ac- 
tivities performed by MHI’s U.S. subsidiary to determine whether the 
sales at issue occurred in the United States or in Japan. 

Commerce’s three-part test was created before the enactment of the 
URAA. Under the pre-URAA version of the statute, purchase price (now 
EP) was described as follows: “the price at which merchandise is pur- 
chased, or agreed to be purchased, prior to the date of importation, from 
a reseller or the manufacturer or producer of the merchandise for ex- 
portation to the United States. 19 U.S.C. § 1677a(b) (1988). Exporter’s 
sales price (now CEP) was described as, “the price at which merchandise 
is sold or agreed to be sold in the United States, before or after the time 
of importation, by or for the account of the exporter * * *.” 19 U.S.C. 
§ 1677a(c) (1988). In distinguishing between purchase price and export- 
er’s sales price sales, courts focused on the relationship between the for- 
eign exporter and the importer rather than the date of sale. See 
Smith-Corona Group v. United States, 1 Fed. Cir. (T) 130, 132-33, 713 F. 
2d 1568, 1572 (1983) (“Where the importer is an unrelated, independent 
party, purchase price is used * * *. Where the importer is related, an 
arm’s length transaction does not occur until the goods are resold to a 
retailer or to the public. In that case, ‘exporter’s sales price’ is used.”). 
Commerce refined that distinction deciding that in cases in which all the 
criteria in its three-part test were met, a sale through a related U.S. im- 
porter would be considered a purchase price transaction. See E.I. Du- 
Pont de Nemours & Co. v. United States, 17 CIT 1266, 1281, 841 F Supp. 
1237, 1249 (1993) (“[S]ales to a related importer in the United States 
are usually exporter’s sales price transactions. However, * * * when a 
sale to a related importer meets the additional criteria * * * it will be 
treated as a purchase price transaction.”). 
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purchase price and exporter’s sales price provisions were 
sed by the URAA. The change most relevant to this issue, was the 
lition of the phrase, “outside of the United States,” to the definition 
purchase price). However, that phrase follows the words, “by the 
ucer or exporter of the subject merchandise.” Therefore, it is not 
hether the phrase is meant to describe the location of the sale, or 
tion of the producer or exporter. Thus, the Court finds that the 
: of the phrase “outside of the United States,” is ambiguous. 
face of tl hi s ambiguity, the C ourt will defer to Commerce’s inter- 
1 if that interpretation is reasonable. See Chevron, US.A., Inc. 
sources Defense Council, 467 U.S. 837, 8438 (1984) (“[I]fthe 
nt or ambiguous with respect tothe specific issue, the ques- 
the court is whether the agency’s answer is based on a permissi- 
tr f the statute.”); Koyo Seiko Co. v. United State s, 36 F. 
ir. 1994) (‘ [A] court must defer to an agency’s rea- 
nable interpretation of a statute even if the court might have pre- 
d another.”). In determining whether Commerce’s interpretation 
mnable, the Court considers, among other factors, the express 
f the provisions at issue, the objectives of those provisions and 
the objectives of the antidumping scheme as a whole. In this case, the 
change in the language is also a significant factor. However, the implica- 
is of that change are not clear enough to convince the Court that 
Commerce’s interpretation was unreasonable. 
While the change in language may weigh against Commerce’s inter- 
pretation of the U.S. price provisions other factors support Commerce’s 
iterpretation. The test Commerce relied on is longstanding and has 
n 1 appr yved by this court. Independent Radionic Workers, 19 CIT at 
irthermore, the test reflects the courts’ understanding that the 
ion between EP and CEP is the relationship between the ex- 
rter an the} importer. Specifically, the three-part test eliminates from 
the CEP category those sales in which the role of the related U.S. import- 
‘r is so minor, that the sales are, in reality, transactions between the for- 
sn exporter and the unrelated U.S. purchaser. Finally, Commerce’s 
decision to continue to rely on the three-part test is supported by the 
SAA, which states that ‘ ‘no change is intended in the circumstances un- 
der which export price (formerly ‘purchase price’) versus constructed 
export price (formerly ‘exporters sales price’) are used.” SAA at 822-23. 
Here Commerce relied on a longstanding, judicially approved test that is 
consistent with the express terms of the statute. Commerce’s inter- 
pretation of the statute was also supported by the SAA. Thus, Com- 
merce’s actions were in accordance with law. 
Commerce applied its three-part test, relying on the third criterion in 
its decision to base U.S. price on CEP 
(W]e reclassified all MHI sales as CEP/FM sales because MHI’s af- 
filiated U.S. sales agent acted as more than a processor of sales-re- 
lated documentation and a communication link with the 
unaffiliated U.S. customers. The US. affiliate engaged in a broad 
range of activities including purchasing parts, warranty, technical 
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services, and the coordination of installation, which we have classi- 
fied as further manufacturing. 
Japan Final, 61 Fed. Reg. at 38,141. 

MHI argues that the activities undertaken by its U.S. affiliate could 
not justify Commerce’s decision to rely on CEP rather than EP “[The 
statute] contemplates using CEP not where U.S. selling activities are ex- 
tensive but where an affiliate’s selling activities exceed or displace those 
‘routine selling functions’ an exporter would employ to make a direct 
sale.” Brief Pl. MHI Reply Def’s and Goss Graphic Systems, Inc.’s Re- 
sponse Briefs Comp. and Country-Specific Issues at 1 (“MHI Reply 
Brief”) (citing E.I. DuPont de Nemours & Co. v. United States, 17 CIT 
1266, 1282, 841 F Supp. 1237, 1250 (1993)) (other citations omitted). 

However, as Commerce explained, where all the criteria in the three- 
part test are met, 


the Department has regarded the routine selling functions of the 
exporter as “merely having been relocated geographically from the 
country of exportation to the United States,” * * *. [Wlhere the 
functions are performed “does not change the substance of the 
transactions or the functions themselves.” 


Germany Final at 38,175 (citing Certain Internal-Combustion, Indus- 
trial Forklift Trucks from Japan, 53 Fed. Reg. 12,552 (Dep’t Commerce 
1988) (final det.)). 

In this case, Commerce stated, “we believe that the various activities 
of MHI’s subsidiary MLP were substantially more than ‘routine selling 


functions.’” Germany Final at 38,176. Specifically, Commerce said, 
MLP was involved in the following areas: selling agency, after-sales ser- 
vicing, sourcing of non-subject parts, and supervision of installation. 
“As MHI’s principal sales agent in the United States, MLP was directly 
responsible for identification of Piedmont as a buyer, and cooperated 
with Sumitomo in the delegation of oversight for the Guard sale.” Id. 
MLP also incurred warranty expenses for at least one sale and super- 
vised installation through the work of its engineers for both sales. 

Commerce has provided substantial evidence demonstrating that 
MLP did in fact carry out the activities listed. MHI’s response to Com- 
merce’s supplemental questionnaire of Dec. 8, 1995 describes MLP’s ac- 
tivities as follows: 

Piedmont: MLP identified the customer and served as a commu- 
nications link between the customer and MHI. MLP was importer 
of record for this sale. MLP provided two engineers during installa- 
tion of the press who assisted the MHI installation supervisors. 
MLP arranged for the purchase of the U.S. auxiliary parts required 
by the contract under the instruction and supervision of MHI. MLP 
personnel provided some of the technical services required by the 
Piedmont contract * * *. 

Guard: * * *. MLP was responsible for arranging for the installa- 
tion of the press, and supplied two engineers to assist the MHI 
installation supervisors in the installation of the press. MLP ar- 
ranged for the purchase of the U.S. auxiliary parts required by the 
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contract under the instruction and supervision of MHI. MLP per- 
sonnel provided warranty assistance * * * 


Response of Mitsubishi Heavy Industries, Ltd. to Dec. 8, 1995 Anti- 
dumping Supp. QR., Jan. 18, 1996 (N-P Doc. 115) at A-36. These activi- 
ties went beyond the provision of “sales-related documentation” and 
communications with U.S. customers. They are, therefore, in excess of 
the routine selling functions an exporter would employ to make a direct 
sale. Thus, the Court finds Commerce appropriately treated MHI’s sales 
as CEP sales. 
2. Further Manufacturing by MHI 
In cale ulating MHI’s US. price, Commerce treated MHI’s installation 

of the subject merchandise as part of further manufacturing “because 
the U.S. installation process involves extensive technical activities on 
the part of engineers and installation supervisors and the integration of 
subject and integral, non-subject merchandise necessary for the opera- 
tion of LNPPs.” Germany Final at 38,177. According to the statute, CEP 
is to be reduced by, “the cost of any further manufacture or assembly (in- 
cluding additional material and labor) *19 U.S.C. § 1677a(d)(2). 

MHI maintains that installation expenses should have been treated 
as movement-related expenses, pursuant to 19 U.S.C. § 1677a(c)(2)(A), 
which requires Commerce to reduce EP and CEP by “the amount, if any, 
included in such price, attributable to any additional costs, charges, or 
expenses * * * which are incident to bringing the subject merchandise 
from the original place of shipment in the exporting country to the place 
of delivery in the United States * * *.” 

The distinction is significant because Commerce calculates move- 
ment-related expenses without imputed profit. Further manufacturing 
costs, on the other hand, include an imputed profit attributable to the 
value added by the further manufacturing activities. See Mem. PI. Mit- 
subishi Heavy Industries, Ltd. Support Mot. J. Agency R. Comp.-Specif- 
ic Issues at 13 (“MHI brief”) 

MHI argues that prior to the URAA, the statute only permitted Com- 
merce to deduct “any increased value, including additional material and 
labor, resulting from a process of manufacture or assembly performed 
on the imported merchandise after the importation of the merchandise 
and before its sale * * *.” Id. (citing 19 U.S.C. § 1677a(e)(3) (1988)). The 
current statute does not specify a time period within which the further 
manufacture or assembly must take place. However, MHI argues, “Con- 
gress made it clear, * * * that the new provision ‘is not intended to effect 
any substantive change in the deduction made under the current stat- 
ute for value added from processing or assembly in the United States’ 
* * * ” MHI Brief at 13-14 (quoting the SAA at 824). Because the assem- 
bly activities at issue here took place after the sale, MHI argues, they 
cannot be deducted as further manufacturing. 

The Court does not agree. As MHI recognizes, the statute governing 
the instant investigation does not include any temporal restriction in 
the definition of further manufacturing. Furthermore, even before the 
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URAA took effect, Commerce treated activities occurring after the rele- 
vant sales as further manufacturing in certain cases. For example, in 
Certain Small Business Telephone Systems and Subassemblies Thereof 
from Korea, 54 Fed. Reg. 53,141, 53,151 (Dep’t Commerce 1989)(final 
det.)(“SBTS”) the respondent argued specifically that installation oc- 
curred after the sale and therefore, could not be considered as value add- 
ed. Commerce disagreed, explaining, “[w]hether this value is added 
before or after the sale is irrelevant because, for this product, [respon- 
dent’s] customers expect the installed system to have the characteristics 
added by the non-subject merchandise.” SBTS at 53, 151. The physical 
further manufacturing may have occurred after the sale, but the value 
added by that further manufacturing was reflected in the sale price of 
the merchandise. For this reason, SBTS was in accordance with the 
prior statute. 

Commerce relied on the same reasoning in this case. “‘Whether * * * 
value is added before or after the sale is irrelevant because, * * * custom- 
ers expect the installed system to have the characteristics added by the 
non-subject merchandise.’” Germany final at 38,178 (quoting SBTS at 
53,151.) Commerce’s explanation is reasonable. LNPPs are custom 
made to order. Therefore, MHI’s installation activities, including the 
addition of non-subject merchandise would all be included in the sales 
price of the LNPP agreed upon prior to importation. Furthermore, 
Commerce’s interpretation of the statute has not changed from its pre- 
URAA interpretation. Therefore, Commerce’s actions were consistent 
with the interpretation of the statute articulated in the SAA.® 

MHI also argues that Commerce’s decision was inconsistent with 
well-established agency practice. “[Commerce] has consistently ac- 
knowledged in the past that installation expenses incurred due to the 
need to move large industrial equipment from a manufacturing facility 
to the customer’s site are movement-related expenses and should be 
treated as such in the dumping calculation.” MHI brief at 14-15. Here, 
MHI asserts, “MHI’s undisputed evidence showed that it manufactured 
LNPP components in Japan, assembled them there, tested them, then 
disassembled them for shipment to the United States * * *.” Id. at 15. 

In support of its argument that Commerce typically treats the costs of 
installing large industrial equipment as movement-related, MHI cites 
Mechanical Transfer Presses from Japan, 55 Fed. Reg. 335 (Dep’t Com- 
merce 1990)(final det.). In that case, Commerce treated installation ex- 
penses as movement charges, explaining, 


we have determined that these expenses should be treated as move- 
ment charges. Due to their large size, it is necessary to disassemble 


° MHI also argues that “/t]his Court h ier section 772(e) was limited by statute to 
the time period ‘after importation and t an ed custom ” MHI brief at 13 (citing Ad Hoc Comm. of 
So. Calif: Producers of Gray Portlar t ted s, 914 F Supp. 535, 541 (1995)). That case is not persuasive 
on this issue. In that case, the cot 1 s decision to treat certain transportation costs as further 
manufacturing costs. The Co in he sportation costs were 


manufacture performed on the andise * ind that, “the transportation costs are incurred during the relevant 
time frame, i.e. after importation and before sale to an ur 


lated customer.” Id. It is not clear from the opinion whether 
the court would have decided the case differently if the activity at issue had occurred after the sale to the unrelated 
customer. 


necessarily incurred in a process of 
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MTPs [mechanical transfer presses] for shipment and delivery to 
the customer’s facilities. Upon delivery to the customer’s premises, 
the presses must be reassembled (installed) in order to function. 
Because disassembly and reassembly are necessary to deliver the 
merchandise, we have determined that installation and related su- 
pervision expenses are movement charges. 

Id. at 339. 

However, in other cases, particularly those in which assembly in- 
cluded the addition of non-subject merchandise, Commerce has treated 
assembly costs as further manufacturing. In Certain Internal-Combus- 
tion, Industrial Forklift Trucks from Japan, Commerce concluded that 
operations performed in the United States, including: “(1) Securing of 
certain options * * * to the units for shipment to customers, (2) attach- 
ment of lights, alarms, and hydraulic valves, and (3) swapping of 
[parts]” constituted further manufacture. 53 Fed. Reg. 12,552, 12,565 
(Dep’t Commerce 1988) (final det.). Similarly, in SBT'S, Commerce 
treated the costs of integrating non-subject subassemblies with subject 
subassemblies and installation as further manufacturing. See Id. at 
53,150. Based on the determinations cited above, the Court finds that 
Commerce has not established a consistent practice of treating installa- 
tion costs as movement-related expenses. In the case now before the 
Court, Commerce stated, 


the Department has not applied a blanket rule on the treatment of 
installation expenses, sometimes treating them as assembly costs, a 
circumstance of sale adjustment or shipment expenses, depending 


on the particular circumstances involved. Where those circum- 
stances include the incorporation of integral, non-subject compo- 
nents during installation or complex installation operations that 
are more than mere reassembly, the precedent clearly supports 
treatment of installation expenses as further manufacturing. 


Germany Final at 38,177. Commerce distinguished the instant case 
from that in MTPs, explaining that, 


[iJn the investigation of MTPs from Japan * * * the Department 
treated installation expenses as a portion of shipment expenses, be- 
cause installation consisted primarily of the reassembly of parts 
originally disassembled at the manufacturers domestic plant. The 
items added in the United States were accessories which were not 
integral to the functioning of the press. 


Preliminary Concurrence Mem. at 14 (N-P Doc. 152). In the case of 
LNPPs, on the other hand, Commerce found that “the respondents’ U.S. 
subsidiaries’ roles in the sale, installation and servicing of LNPPs, and 
their supervision of the incorporation of integral, non-subject compo- 
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nents during installation, constitute a process that is more than mere 
reassembly.”* Germany Final at 38,177. 

Commerce’s decision was consistent with the statute and did not vio- 
late any longstanding agency policy. Therefore, the Court finds Com- 
merce’s action to be in accordance with law. 


3. Allocation of General and Administrative Expenses for MHI 

In calculating the cost of MHI’s further manufacture or assembly in 
the United States, Commerce allocated a portion of MLP’s total general 
and administrative costs (“G&A”) to the cost of installing the LNPPs. 
Commerce allocated the G&A expenses by calculating MLP’s total cost 
of goods sold (“CGS”) for both LNPP and commercial press operations 
and then allocating the G&A costs to MLP’s LNPP installation costs 
based on the percentage of CGS attributable to MLP’s LNPP opera- 
tions. 

Although MHI acknowledges that Commerce usually allocates G&A 
expenses based on CGS, in this case, MHI argues, Commerce’s method- 
ology overstated the amount of MLP’s G&A expenses attributable to its 
LNPP installation. Specifically, MHI argues, it submitted substantial 
evidence to demonstrate that “[w]hile the resources devoted to the sale 
of LNPPs are small compared to commercial presses, the relative cost of 
LNPPs is large, thus distorting any methodology based on CGS.” MHI 
Brief at 20. For these reasons, MHI maintains, Commerce should have 
used a headcount methodology to allocate MLP’s G&A costs. In other 
words, MHI is arguing that Commerce should have based its G&A al- 
location on the relative number of personnel involved in MLP’s LNPP 
operations. 

MHL is not arguing that, as a general rule, Commerce’s CGS method- 
ology is inconsistent with the statute. The issue here is whether, as a fac- 
tual matter, Commerce’s methodology distorted its calculation of MLP’s 
LNPP installation costs. In addressing factual issues, “[the court’s] role 
is limited to deciding whether the Commission’s decision is ‘unsup- 
ported by substantial evidence on the record * * *.’” Matusushita Elec. 
Ind. Co. v. United States, 3 Fed. Cir. (T) 44, 54, 750 F.2d 927, 936 (1984). 
In other words, the court must determine whether the record contains 
“such relevant evidence as a reasonable mind might accept as adequate 
to support [Commerce’s] conclusion.” Consolidated Edison Co. v. 
NLRB, 305 USS. 197, 229 (1938); Universal Camera Corp. v. NLRB, 340 


U.S. 474, 477 (1951)(quoted in Matsushita, 3 Fed. Cir. (T) at 51, 750 F2d 
at 933). 


4 MHI does not dispute that parts were added to the subject merchandise during the installation process. See MHI 
brief at 18 (“[W]hether or not the parts procured in the United States were ‘integral’ to the operation of a press, MHI’s 
evidence demonstrated that those parts were sourced in the United States simply to save the shipment costs of sending 
them to Japan for re-export to the United States.”) The reason for MHI’s decision to purchase certain parts in the 
United States is not relevant to this Court’s decision. Commerce’s practice has been to classify installation as further 


manufacturing when that installation included the addition of integral, non-subject components. That practice is in 
accordance with law. 
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Here, Commerce explained, 


[o]ur methodology recognizes the fact that the G&A expense cate- 
gory consists of a wide range of different types of costs which are so 
unrelated or indirectly related to the immediate production process 
that any allocation based on a single factor (e.g., headcount) is pure- 
ly speculative. 

Japan Final, 61 Fed. Reg. at 38,149. 

In verifying the information submitted by MHI, including informa- 
tion regarding the range of activities undertaken by MLP Commerce 
found substantial evidence demonstrating that for LNPPs, as well as 
commercial presses, MLP “sells, installs and services” the presses, pur- 
chases certain components in the United States and installs the press at 
the customer’s plant. Verification of Constructed Value Data at 36. That 
MHI “can point to evidence of record which detracts from * * * [Com- 
merce’s] decision and can hypothesize a reasonable basis for a contrary 
determination is neither surprising nor persuasive.” Matsushita, 3 Fed. 
Cir. (T) at 54, 750 F. 2d at 936. Commerce provided evidence demonstrat- 
ing that a wide range of functions are performed for both commercial 
presses and LNPP and that these functions require a wide range of 
costs, beyond personnel. Therefore, Commerce’s decision to. allocate 
G&A expenses based on a CGS rather than a headcount methodology 
was appropriate. 

4. Indirect Selling Expenses Incurred in Japan for MHI 

The CEP provision requires that Commerce reduce the price of the 
first sale to an unaffiliated customer in the United States by the amount 
of selling expenses “incurred by or for the account of the producer or ex- 
porter, or the affiliated seller in the United States, in selling the subject 
merchandise * * *.” 19 U.S.C. § 1677a(d)(1). Indirect selling expenses 
are a component of selling expenses. See 19 U.S.C. § 1677a(d)(1)(D) (re- 
quiring that Commerce deduct from CEP any selling expenses not de- 
ducted as commissions or direct selling expenses). As part of indirect 
selling expenses, Commerce included expenses incurred in Japan to 
support U.S. sales. MHI argues that Commerce should have deducted 
only those indirect selling expenses incurred by MLP in the United 
States. 

The CEP methodology is intended to determine a U.S. price “calcu- 
lated to be, as closely as possible, a price corresponding to an export price 
between non-affiliated exporters and importers.” MHI brief at 21 (quot- 
ing SAA at 823). “Accordingly, when ITA makes its CEP adjustments to 
US. price, its objective is to identify indirect selling expenses that would 
not exist in an EP sale and deduct those expenses * * *.” Jd. at 22. MHI 
contends that Commerce should not have deducted expenses incurred 
by MHI in Japan “for * * * activities that were fully consistent with an 
EP transaction.” Id. 

However, once Commerce has decided to rely on CEP the statute does 
not require that Commerce examine every potential CEP deduction to 
determine whether the activity generating the expense would be incon- 
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sistent with an EP transaction. The statute contains a list of mandatory 
deductions, which includes selling expenses incurred in selling the sub- 
ject merchandise. The statute does not specify as to the location of the 
activities generating these expenses. Here, Commerce deducted all indi- 
rect selling expenses related to respondents’ United States sales. This 
decision was consistent with the statutory CEP provision. 

MHI makes a second argument, that the SAA specifically limits CEP 
deductions to “expenses (and profit) associated with economic activities 
occurring in the United States.” SAA at 823. MHI interprets this provi- 
sion to require that the activities generating the deducted costs must oc- 
cur in the United States. However, MHI’s reading is too narrow. 
Expenses incurred outside of the United States could still be “associated 
with” economic activities occurring in the United States. Commerce’s 
approach limited the deductions to those indirect selling expenses “di- 
rectly associated” with U.S. economic activity. Germany Final at 38,174. 
Thus, Commerce’s application of the statute was limited enough to be 
consistent with the interpretation of the statute articulated in the SAA. 

The petitioner, Goss, objects to Commerce’s allocation of respond- 
ents’ indirect selling expenses incurred in Japan and Germany, arguing 
that “Commerce undervalued these expenses by deducting only that 
portion of the indirect selling expenses attributable to U.S. sales when 
calculating the CEP” Brief Support Goss Graphic Systems, Inc. Rule 
56.2 Mot. J. Agency Rec. Comp./Country-Specific Issues at 6 (“Goss 
brief”). 

The Court will not address Goss’ argument at this time, because in 
reviewing its allocation of indirect selling expenses to U.S. sales, Com- 
merce came to the conclusion that its methodology overstated the 
amount of indirect selling expenses to be deducted from CEP Specifical- 
ly, Commerce explained that the pool of indirect selling expenses in- 
curred in the home market and allocated to MHI’s U.S. sales included 
“various office and planning expenses * * *. [that] are not the type of ex- 
penses that ordinarily would be associated with United States economic 
activity.” Response Court’s April 21, 1998 Ord. Regarding Treatment 
Indirect Selling Expenses at 2. 

In Koyo Seiko Co. v. United States, the Court observed that “[t]here 
can be no doubt that Congress intended final determinations to be pre- 
cisely that.” 14 CIT 680, 682, 746 F Supp. 1108, 1110 (1990). However, 
the court added, “failure to reopen a determination which is known to be 
based on erroneous factual information that would clearly mandate a 
change in result would itself be arbitrary and capricious.” Id. at 683, 746 
F. Supp. at 1111 (citing Timken Co. v. United States, 7 CIT 319, 320 
(1984)). See also Federal-Mogul Corp. v. United States, 18 CIT 1168, 
1171-72, 872 F Supp. 1011, 1014 (1994) (granting Commerce’s request 
for remand to correct “inadvertent” factual errors). 

As stated above, indirect selling expenses must be associated with eco- 
nomic activity occurring in the United States. Commerce erred by de- 
ducting certain expenses that were not so associated. Therefore, the 
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Court will remand this issue, pursuant to Commerce’s request, in order 
that Commerce may correct its error. Upon remand, Commerce will 
evaluate whether its allocation methodology either understates or over- 
states respondent’s indirect selling costs. Commerce must also respond 
to TKS’s argument that Commerce overstated its indirect selling ex- 
penses in the same way it overstated MHI’s. 


5. The CEP Offset for MHI and TKS 


MHI and TKS both contend that they were entitled to a CEP offset, 
pursuant to 19 U.S.C. § 1677b(a)(7)(B): 


When normal value is established at a level of trade which consti- 
tutes a more advanced stage of distribution than the level of trade of 
the constructed export price, but the data available do not provide 
an appropriate basis to determine * * * a level of trade adjustment, 
normal value shall be reduced by the amount of indirect selling ex- 
penses incurred in the country in which normal value is determined 
on sales of the foreign like product * * *. 

Commerce declined to grant the adjustment because, “[i]n this in- 
stant investigation, the respondents failed to provide the Department 
with the necessary data for the Department to consider an LOT [level- 
of-trade] adjustment * * *. Absent this information, the Department 
cannot determine whether an LOT adjustment is warranted, nor 
whether the level of trade in the home market is in fact further removed 
than the level of trade in the United States.” Japan Final at 38,143. 

As the SAA makes clear, “if a respondent claims an adjustment to de- 
crease normal value, as with all adjustments which benefit a responding 
firm, the respondent must demonstrate the appropriateness of such ad- 
justment.” SAA at 829. In this case, Commerce concluded that neither 
TKS nor MHI had provided sufficient information to demonstrate the 
appropriateness of the CEP offset. Specifically, Commerce said, 


[rlespondents now contend that there is one home market level of 
trade to which CEP is being compared, but this claim is not well 
substantiated. The information we have on the record for sales in 
the home market does not support this conclusion. * * *. For nei- 
ther TKS nor MHI can we ascertain which selling functions are per- 
formed by them and which are provided by leasing companies, 
trading companies or other entities for each type of home market 
sale. Thus the minimal amount of information provided does not 
support the conclusions reached by respondents. 


Japan Final, 61 Fed. Reg. at 38,143. 

Commerce’s conclusion was based upon substantial evidence. See 
MHI QR Response at A-17 to A-22 (describing only in general terms the 
functions of MHI and its affiliated and non-affiliated trading companies 
in MHI’s home-market sales). For TKS see TKS QR Response (N-P Doc. 
39) at A-30 (failing to explain role of leasing company discovered at veri- 
fication to have been involved in at least one TKS home-market sale). 
See also TKS Verification Report (N-P Doc. 191) at 18) (“For this sale 
* * * the original customer * * * requested that its purchase be trans- 
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ferred to a leasing company, * * * which resulted in the issuing of a new 
purchase order * * *.”). In the absence of sufficient information, Com- 
merce’s refusal to grant either an adjustment or a CEP offset was ap- 
propriate. 

MHI also complains that “[n]Jot once in the inv estigation did ITA ad- 
vise MHI that it believed MHI’s filings to be deficient” in establishing 
MHI’s right to a CEP offset. MHI Brief at 26-27. However, Commerce 
had no obligation to give MHI such a warning. 

In its Section A questionnaire, Commerce explicitly requested all in- 
formation relevant to a LOT analysis. Specifically, Commerce ex- 
plained, 


[t]he description you provide of your channels of distribution and 
sales process * * * is intended to provide the Department with the 
information necessary to make appropriate comparisons of sales at 
the same level of trade or to adjust normal value, if appropriate, 
when sales are compared at different levels of trade. Your response 
to this section may be of critical importance to this investigation. 
Accordingly, your response should include all the information re- 
quested and all information you believe the Department should 
consider in making a comparison * 


ITA Section A QR (Pub. Doc. 73) at A-10. Thus, Commerce gave MHI 
ample opportunity to present such information. 

TKS argues that it did not claim a level of trade adjustment until the 
final stage of the investigation because Commerce did not decide to de- 
duct Japan-based indirect selling expenses until after it issued its pre- 
liminary determination. Mem. Pl. Tokyo Kikai Seisakusho, Ltd. 
Support Mot. J. Agency R. Comp.-Specific Issues at 31 (“TKS brief”). 
“The CEP offset was necessary in that event, because home market 
sales would be at a more remote stage of distribution than CEP sales.” 
Id. at 31-32. As with MHI, however, TKS had ample opportunity to pro- 
vide Commerce with level of trade information. In the absence of such 
information, Commerce was justified in refusing to grant either a level 
of trade adjustment or CEP offset. 


II. IMPUTED CREDIT EXPENSE 
1. Imputed Credit Prior to Shipment 


In calculating both normal value and U.S. price, Commerce made a 
circumstance-of-sale adjustment for credit expenses incurred during 
production of the subject merchandise, prior to shipment, pursuant to 
19 U.S.C. § 1677b(a)(6)(c).® Commerce’s usual imputed credit calcula- 
tion is based only on the cost of financing receivables between shipment 
date and payment date. Germany Final at 38,187. 


5 Section 1677b(a)(6)(C) requires that in calculating normal value, Commerce shall adjust the price of the fore “ign 
like product by “the amount of any difference between the EP or CEP and the price fof f the fore ign like product] * * 
that is * * * wholly or partly due to * * * differences in the circumstances of sale 
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MHI concurs in the argument presented by MAN Roland,° a respon- 
dent in Commerce’s Germany investigation, that Commerce’s adjust- 
ment for pre-shipment credit expense is “flatly inconsistent with the 
Department’s past decisions regarding the types of items for which a cir- 
cumstance-of-sale adjustment can be made,” and that “[i]n past cases, 
the Department has specifically held that a cireumstance-of-sale adjust- 
ment cannot be made for production costs.” MAN Roland Brief : 


at 
11-12.7 


Furthermore, Man Roland argues, “it is fundamentally illogical to 
treat the imputed cost of financing production as a selling expense, or as 
part of the adjustment for credit expenses.” Jd. at 13. The credit ex- 
pense, MAN Roland argues “is simply a tool for measuring the effect of 

* * payment terms on the real economic price paid by the customer 

if MAN Roland allows its customers to pay later, the economic val- 
ue of the payment it receives is less.” Jd. The imputed cost of financing 
production, MAN Roland argues, “has no effect on the price paid by the 
customer. Rather, it depends on MAN Roland’s internal production 
scheduling decisions.” Jd. at 14. 

The statute requires that constructed value be “increased or de- 
creased by the amount of any difference * * * between the [U.S. price] 
and [constructed value] * * * that is established to the satisfaction of the 
administering author ity to be wholly or partly due to * * * differences in 
circumstances of sale.” 19 U.S.C. § 1677b. The statute does not define 
the term circumstance of sale. Thus, Commerce has broad discretion in 
determining what constitutes a circumstance of sale. See Sawhill Tubu- 
lar Div. Cyclops Corp. v. United States, 11 CIT 491, 497, 666 F. Supp. 
1550, 1555 (1987) (“It is * * * clear that Congress has deferred to the ex- 
pertise of the agency and vested broad discretion in it to make adjust- 
ments for the differences in the circumstances of sale * * *.”). That 
discretion, however, is limited. “One recognized limitation upon this 
power is that adjustment be made for those factors and conditions which 
have a direct bearing on or relationship to the sales under consider- 
ation.” Id. 

In the final determination, Commerce explained, 


We believe that it is appropriate in this instance to recognize the 
comprehensive financing arrangement for each sale as a circum- 


2erce argues that MHI may not raise this argument because it failed to raise it at the administrative level. The 
Court does not ¢ >. According to the statute, “the Court of International Trade shall, where appropriate, require the 
€ trative remedies.” 28 U.S.C. § 2637(d) (emphasis added). “In light of this quoted language, Con- 
yt intend § 2637(d) to be jurisdictional aes ” Al Tech Specialty Steel Corp. v. United States, 11 ¢ IT 372, 
Supp. 1206, 1209 1987) citing United States v. Priority Prods., Inc., 4 Fed. Cir. (T) 88, 92-93, 793 F.2d 296, 
300 (1986)) (other citations omitted “{ilt is within this court’s discretion to determine whether the particular 
manner of failure to exhaust adminis trative remedies warrants preclusion of consideration of the new issue.” Rhone 
Po ulenc, S Aut United States, 7 CIT 1 583 F. Supp. 607, 611 (1984). The exhaustion doctrine reflects a “respect 
or values of judicial economy and ‘administrative autonomy,” Al-Tech, 11 CIT at 377, 661 F. Supp. at 1210 (citing 
Mi Kart v. United States, 395 U.S. 185, 194 (1969)) Permitting MHI to raise this issue would not conflict with those 
values. Commerce had ample opportunity to respond to this question at the administrative level, where it was raised by 
MAN Roland 
‘MAN Roland also argues that Commerce’s actions were inconsistent with cases decided subsequent to the deter- 
mination at issue here. Commerce has no obligation to act consistently with subsequent decisions. If the cases are in 


consistent, it would be incumbent upon Commerce to explain why its subsequent decisions were inconsistent with this 
one 
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stance of sale adjustment. LNPPs require substantial capital ex- 
penditures over an extended time period because of their size and 
lengthy production process * * *. Moreover, the projects generally 
call for the purchaser to provide scheduled progress payments be- 
fore completion of a project. Our normal imputed credit aah RT 
* does not measure the effect of progress payments made rela- 
tive to production costs incurred. To adjust sales prices for the effect 
of the respondent i incurring significant capital outlays at the begin- 
ning of a project * * * or receiving large sums of money up front * 
we calculated imputed credit for each home market and U.S. sale 


61 Fed. Reg. at 38,187. Commerce calculated imputed interest by sub- 
tracting progress payments from capital outlays made during the 
construction period and then multiplying the balance by the applicable 
interest rate. See Mem. Re: Constructed Value, Further Manufacturing 
and Constructed Export Price Adjustments for Final Det., N-P Doc. 107 
at 4. Commerce’s treatment of the imputed interest as a circumstance of 
sale allowed it to fully recognize the complexity of the financing ar- 
rangements at issue here. Given that construction on asingle sale in this 
case may take several years to complete, as well as the fact that financ- 
ing arrangements may vary widely from sale to sale, the Court finds 
Commerce’s decision to treat the imputed interest expenses as a circum- 
stance of sale was reasonable. 

MAN Roland argues that Commerce’s actions here were inconsistent 
with its actions in Zenith Elec. Corp. v. United States, 18 CIT 870 (1994). 
In Zenith, Commerce made a circumstance of sale adjustment for re- 
spondent’s imputed credit expense. However, Commerce refused to off- 
set the imputed credit expense—based on “the average duration of 
accounts receivable,” —by “the average duration of accounts payable.” 
Id. at 875. Commerce explained, 

by allowing the customer a period of time to pay, the seller effective- 
ly reduces the sales Price of the merchandise because of the time 
value of money * * *. To the extent that a manufacturer can delay 
paying its nsaliies. the cost of materials is reduced by the time val- 
ue of money, resulting in a saving in the cost of production. Since 
accounts payable are, thus, production costs, they cannot result ina 
circumstance-of-sale adjustment. 
Id. at 875, n.8. Commerce explained further, that it could not treat ac- 
counts payable as a circumstance of sale adjustment because doing so 
“would require us to adjust for factors relating to cost of production, 
which are unrelated to the sales at issue.” Id. In this case, unlike Zenith, 
Commerce made the imputed interest adjustment to compensate for dif- 
ferent payment schedules by customers to respondent. Thus, the adjust- 
ment was directly related to the sales at issue and appropriately treated 
as a circumstance of sale. 


2. The currency of the imputed credit expense 


Even if the Court finds Commerce’s pre-shipment imputed credit ad- 
justment to be appropriate, MHI argues, Commerce erred in using a dol- 
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lar-denominated interest rate for financing production of presses for 
U.S. customers and a yen-denominated rate for home market presses. 
According to MHI, 


[a]ny production financing costs incurred by MHI, however, did not 
vary based on the nationality of the customer or the currency in 
which a particular contract was denominated. Indeed there is no ev- 
idence on the record that MHI borrowed more expensive dollars to 
finance production of presses just because those presses were des- 
tined to U.S. customers, nor would such an assumption make com- 
mercial sense. 
MHI Brief at 31. For this reason, MHI argues, Commerce’s action vio- 
lated “the clear instruction of the Court of Appeals of the Federal Circuit 
that credit expenses must be ‘imputed on the basis of usual and reason- 
able commercial behavior.’” MHI Brief at 31 n.107 (citing LMI-LaMe- 
talli Industriale, S.p.A. v. United States, 8 Fed. Cir. (T) 157, 163, 912 F 
2d 455, 461 (1990)). 
MHI makes a similar argument with regard to Commerce’s use of a 
U.S. dollar interest rate to calculate MHI’s imputed credit expense in- 
curred after shipment but before payment. MHI relies on LMI for the 
proposition that “where a foreign seller has access to financing at a low 
interest rate, and there is evidence that the seller can take advantage of 
that less expensive financing, it is unreasonable to base imputed credit 
expense on some other higher interest rate.” MHI Brief at 32. Here, 
MHI argues, the U.S. interest rate was significantly higher than the cor- 
responding yen-denominated interest rate. “Accordingly, it would have 
made no commercial sense for MHI to finance its receivables in more ex- 
pensive dollars, and the record shows that MHI did not engage in such 
conduct.” Jd. at 33. 
MHI’s reliance upon LMI is misplaced. In LMI, as in cases decided 
prior to LMI, Commerce based imputed credit on the respondent’s actu- 
al cost of borrowing, or in the absence of actual borrowing, respondent’s 
theoretical cost of borrowing. The LMI court held that the theoretical 
cost of borrowing must be based on commercial reality. Commerce’s cur- 
rent practice, however does not focus on the cost of borrowing, but on 
the currency in which the sale is denominated. As Commerce explained, 
A company selling in a given currency * * * is effectively lending to 
its purchasers in the currency in which its receivables are denomi- 
nated * * *. Thus, when sales are made in, and future payments are 
expected in, a given currency, the measure of the company’s exten- 
sion of credit should be based on an interest rate tied to the curren- 
cy in which its receivables are denominated. 

Japan Final at 38,160 (citing Oil Country Tubular Goods from Austria, 

60 Fed. Reg. 33,551, 33,555 (Dep’t Commerce 1995) (final det.). 

The circumstance of sale provision does not specify the currency in 
which imputed credit expenses are to be calculated. Thus, the Court will 
defer to Commerce’s permissible interpretation of the statute. Here, the 
Court finds, Commerce’s interpretation was reasonable. “The imputa- 
tion of credit cost is based on the principle of the time value of money.” 
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LMI at 460. Commerce’s decision that imputed credit should reflect the 
time value of the currency in which the transaction is actually carried 
out was reasonable, as it reflects the actual benefit to the buyer and the 
loss to the seller that results from delaying payment.® 


3. Deduction of Imputed Credit Expenses from Normal Value 


In addition to deducting imputed credit expense from United States 
price, Commerce adjusted normal value by deducting an amount for im- 
puted credit. Petitioner objects to this deduction. 

In the underlying investigation, Commerce based normal value on 
constructed value (“CV”)pursuant to its authority under 19 U.S.C. 
§ 1677b(a)(4)°. Goss argued that Commerce should have added an 
amount for imputed credit expense to respondents’ CV. Only then, Goss 
argued, would the imputed credit deduction have been appropriate. Ja- 
pan Final at 38,147. However, Commerce explained, the statute re- 
quires that Commerce “include in CV the actual amount of SG&A 
expenses * * * incurred by the exporter or producer. Imputed credit is, 
by its nature, not an actual expense. Therefore, we did not include im- 
puted credit in the CV calculation for the final determination.” Jd. at 
38,147. 

Goss now argues, “[t]he constructed value is based on the actual costs 
of production that, by their nature, cannot include an imputed credit ex- 
pense. Therefore, adjusting [normal value] for an imputed credit ex- 
pense defies common sense—there is no credit expense to deduct.” Goss 
Brief at 2. 

In the final determination, Commerce did not specifically address the 
issue raised by Goss, whether normal value may be adjusted for an im- 
puted credit expense when normal value is based on constructed value. 

According to the statute, a normal value that is based on constructed 
value is subject to the same adjustments as normal value based on home- 
market or third-country sales. 19 U.S.C. § 1677b(a)(8). One of these ad- 
justments is the circumstance-of-sale adjustment. See 19 U.S.C. 
§ 1677b(a)(6)(C). Commerce describes the imputed credit adjustment 
as a circumstance-of-sale adjustment. Germany Final at 38,187. 

In its final calculation memorandum, Commerce explains that it ad- 
justed both United States price and normal value for imputed credit. In 
its brief to this Court, Commerce explains that it subtracted imputed 
credit from both sides of the margin calculation in order that the two 
might be calculated on an equal, i.e. net-imputed-credit, — Def.’s 
Mem. Opp. Pls.’ Mot. J. Admin. Rec. at 57 (“Commerce brief” 


© MHI also argues that Commerce’s statement that its use of a dollar-denominated interest rate “was intended to 
account for ‘the effect of currency fluctuations on repatriating revenue,’” constitutes evidence that Commerce's ac- 
tions were inconsistent with the statute. MHI Brief at 33 (quoting Japan Final at 38,160). “The statute, * * * could not 
be clearer on this issue: ‘Fluctuations in exchange rates shall be ignored.’” Jd. (citing 19 U.S.C. § 1677b-1(a)). Com- 
merce’s statement regarding currency fluctuations does not alter the f 


fact that Commerce gave a reasonable explana- 
tion for its decis ion to base imputed credit expense on the currency of the transaction at issue. Furthermore, Commerce 
did not change its practice in any way to adjust for currency fluctuations. Therefore, Commerce’s action did not violate 
~ statute 


919 US.C. § 1677b(a)(4 provides, “|i]f the administering authority determines that the normal v, alue of the subject 
iuindaaiiee cannot be determined under paragraph (1)( ‘BN (i) [based on home-market sé ales}, then, * * * the normal 
value of the subject merchandise may be the constructed value of that merchandise * * * 
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However, Goss contends that normal value was on a net-imputed- 
credit basis prior to Commerce’s adjustment. “The imputed credit cost 
in this case reflects differences in timing between receipt of payments 
and expenditures for production. Therefore, the constructed value can- 
not include imputed credit expenses—it is only the sum of actual costs 
and has no payment schedule associated with it.” Goss Brief at 5. 

In its brief, Commerce explains that under the current statute, profit 
for constructed value is calculated based on respondents’ actual profit 
amounts on home-market sales. “By using the actual profit, the CV re- 
flects a foreign value unadjusted for imputed credit.” Commerce brief at 
57. In other words, Commerce is saying that when an actual profit is 
ised, imputed credit is reflected in the profit amount. 

However, the Court cannot sustain Commerce’s actions based on post 
hoc rationalizations by agency counsel. See Motor Vehicle Mfrs. Ass’n v. 
State Farm, 463 U.S. 29, 50 (1983) (“[T]he courts may not accept appel- 
late counsel’s post hoc rationalizations for agency action. * * * It is well- 
established that an agency’s action must be upheld, if at all, on the basis 
articulated by the agency itself.”) (citations omitted). Therefore, the 
Court is remanding so that Commerce may explain its decision on the 
record. 


III. CONSTRUCTED VALUE ISSUES 
Commerce based normal value on constructed value, reasoning that 


while home market sales of the foreign like product were “viable” (i.e., 
sufficient in volume), pursuant to 19 U.S.C. § 1677b(a)(1)(C)"®, the mar- 


ket situation was characterized by “(1) a unique demand pattern preva- 
lent in each national market; (2) unique technical specifications 
required for each highly customized LNPP sold; and (3) very low volume 
of individual LNPP sales in the normal business cycle.” Commerce Brief 
at 14. Commerce’s decision to rely on constructed value is not chal- 
lenged here. 


1. Computation of SG&A and Profit 

In constructing the value of the subject merchandise, Commerce re- 
quested information from respondents regarding their selling, general 
and administrative costs (“SG&A”) and profit for home market sales. 
Rather than using respondents’ reported profit margins, however, Com- 
merce asked respondents to report contract price and production cost 
data for their home market sales of LNPPs. ITA Concurrence Mem.: 
Prelim. Det.—Antidumping Duty Investigation of LNPPs from Japan 
(N-P Doc. 152) at 9-10 (“Preliminary Det. Concurrence Mem.”). Com- 
merce used this information to calculate SG&A and profit amounts to be 
used for constructed value. 


10 Section 1677b(a)(1 )(C)(ii)requires that if Commerce determines “that the aggregate quantity of the foreign 
like product sold in the exporting country is insufficient to permit < r comparison with the sales of the subject 
merchandise to the United States * * *” Commerce should calculate normal value on a basis other than home-market 
sales. 19 U.S.C. § 1677b(a)(1)(B) and (C) 


*** 
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A. Treatment of Below-Cost Sales 


According to Commerce, the cost data submitted by respondents “in- 
dicated that there were below-cost sales made in the home market 
” Japan Final at 38,145. In calculating profit and SG&A expenses 
from the reported data, Commerce excluded such below-cost sales. MHI 
and TKS object to Commerce’s exclusion of below-cost sales. 

MHI argues that Commerce had no authority to collect detailed cost 
information solely for its calculation of SG&A and profit amounts. “The 
scheme established by Congress was to have [Commerce] rely on sales- 
specific data ifit had been collected for some other purpose, but otherwise 
to use respondents’ financial reports or other available information.” 
MHI Brief at 34. 

Typically, Commerce collects sales-specific cost data for home-market 
sales in cases in which normal value is based on home-market sales. Ac- 
cording to the statute, “[w]henever the administering authority has 
reasonable grounds to believe or suspect that sales of the foreign like 
product under consideration for the determination of normal value have 
been made at prices which represent less than the cost of production 

* * the administering authority shall determine whether, in fact, such 
sales were made at less than the cost of production. 19 U.S.C. 
§ 1677b(b)(1). The statute specifies that “[t]here are reasonable 
grounds to believe or suspect” below-cost sales, if “an interested party 
* * * provides information, based upon observed prices 0 or r constructed 
prices or costs, that sales of the foreign like product * * * have been 
made at prices which represent less than the cost of ledinies of the 
product * * *.” 19 U.S.C. § 1677b(b)(2)(A)(i) 

Although Commerce received a below-cost allegation from petition- 
ers in this case, it did not formally initiate a cost investigation because it 
had decided to base normal value on constructed value rather than 
home-market sales. Japan Final at 38,144—45. 

MHI argues that in the absence of a formal below-cost investigation, 
Commerce was obligated to use profit data provided by MHI from its fi- 
nancial statements. “When Congress enacted the new profit-related 
provisions in 1994, it did not give ITA new authority to conduct cost in- 
vestigations.” MHI Brief at 34. In support of its position, MHI cites 19 
U.S.C. § 1677b(e)(2) which provides that in calculating constructed val- 
ue, Commerce shall use “the actual amounts incurred and realized by 
the specific exporter or producer being examined in the investigation 
* * * for selling, general and administrative expenses, and for profits, 
***” 19 U.S.C. § 1677b(e)(2)(A), but that if such data “are not avail- 
able,” then Commerce is to rely on one of three alternatives. 19 U.S.C. 
§ 1677b(e)(2)(B). Commerce relied on section 1677b(e)(2)(A) for calcu- 
lating SG&A using “the actual amounts incurred and realized.” MHI 
argues that Commerce should have relied on one of the three alternati- 
ves. In essence, MHI is arguing that if cost data has not been collected 
for some other purpose, then it cannot be considered to be “available.” 
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The Court finds MHI’s interpretation of the statute to be overly nar- 
row. The statute does not define the term “available.” Thus, the Court 
will defer to Commerce’s interpretation of the term if it is reasonable. 
Here, Commerce reviewed MHI’s questionnaire response and deter- 
mined that a sufficient number of home-market transactions had oc- 
curred, that the company had cost information about those transactions 
in its records and that the company could provide such information to 
Commerce. Commerce decided that these facts in combination were suf- 
ficient to render the requisite information available. 

Commerce’s decision represents a reasonable application of the sta- 
tute. The SAA states that the alternative methodologies established by 
section 1677b(e)(2) are to be used “in those instances where the method 
described in section [1677b(e)(2)(A)] cannot be used, either because 
there are no home-market sales of the foreign like product or because all 
such sales are at below-cost prices.” SAA at 840 (emphasis added). Com- 
merce determined that neither of these circumstances existed here, and 
therefore, the information was available."’ 

TKS argues that Commerce’s decision to conduct a “de facto” cost test 

ather than initiating a formal below-cost investigation was inconsis- 
ent with the statutory requirement that Commerce have “reasonable 
grounds to believe or suspect that sales of the foreign like product 
have been made at prices which represent less than the cost of produc- 
tion * * *.” 19 U.S.C. § 1677b(b)(1) 

tather than responding to Goss’s below-cost allegation, TKS com- 
plains, Commerce elected to conduct a “de facto” cost test on home mar- 
ket sales. 

“!Commerce] has justified its de facto cost test by claiming that the 
home market price and cost data submitted by TKS showed below-cost 
sales, viz., provided reasonable grounds to suspect below-cost sales.” 
TKS Brief at 11. Commerce’s actions were unlawful, TKS argues, be- 
cause Commerce’s below-cost test was not based on reasonable suspi- 
cion as defined by the statute. Therefore, TKS argues, Commerce 
should not have excluded below-cost sales. 

Like MHI, TKS reads the statute’s requirements too narrowly. Com- 
merce is to calculate SG&A and profit for constructed value using only 
those sales of the foreign like product that were made in the ordinary 
course of trade. 19 U.S.C. § 1677b(e)(2)(A). The statute defines sales and 
transactions considered outside the ordinary course of trade to include 
“among others,” sales disregarded under section 1677b(b)(1). 19 U.S.C. 
§ 1677(15). 

Based on the sales data gathered by Commerce to calculate SG&A and 
profit, Commerce determined that certain sales would have been ex- 
cludable under 19 U.S.C. § 1677b(b)(1) had Commerce decided to base 
normal value on home-market sales and carry out a below-cost inves- 


r 
I 
t 
t 


*+ MHI quotes a different section of the SAA in support of its argument that Commerce was not entitled to collect the 
sales information. See MHI Brief at 34 n.119 (citing SAA 824-25). However, the section of the SAA that MHI cites con 
cerns the calculation of profit for CEP. Therefore, this section is not applicable to Commerce's calculation of SG&A and 
profit in determining normal value 
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tigation. Commerce’s decision to treat such sales as outside the ordinary 
course of trade, relying on the “among others” language of section 
1677(15) was a reasonable application of the statute. 

Although the sales were not discovered in the type of investigation 
prescribed by section 1677b(b)(1), Commerce found that the sales did 
have the characteristics of a sale that would be excludable under 
1677b(b)(1). Congress mandated that sales with those characteristics be 
treated as “outside the ordinary course of trade” for purposes of calcu- 
lating normal value. Jd. Therefore, it was reasonable for Commerce to 
treat such sales as outside the ordinary course of trade for purposes of 
calculating SG&A and profit. 

MHI also argues that Commerce did not have the authority to disre- 
gard below-cost sales without formally initiating a cost investigation. 

Formal cost investigations exist so that respondents have notice 
that information in a respondent’s defense should be submitted to 
[Commerce] for consideration. In this case, because a cost inves- 
tigation was never initiated, MHI was never on notice that it should 
provide data showing that it could recover its costs over time. By 
conducting an ‘informal’ cost investigation, ITA usurped a proce- 
dural protection afforded respondents under the Act. 


MHI Brief at 35. According to the statute, “[i]f prices which are below 
the per unit cost of production at the time of sale are above the weighted 
average per unit cost of production for the period of investigation * * * 
such prices shall be considered to provide for recovery of costs within a 
reasonable period of time.” 19 U.S.C. §1677b(b)(2)(D). 

As explained above, Commerce was not required to initiate a formal 
below-cost sales investigation in order to exclude below-cost sales from 
its profit and SG&A calculations. Commerce’s failure to do so did not de- 
prive MHI of any procedural protection. Commerce requested and re- 
ceived complete cost information for all home-market sales that took 
place during the investigation. Based on this information, Commerce 
determined that certain sales had been made at below-cost prices. Be- 
cause Commerce treated each individual sale as a separate model,!” 
Commerce knew that for any specific model, cost-recovery over time 
would not be possible. By definition, there was only one sale for each mo- 
del. Therefore, Commerce reasonably determined that MHI would not 
be able to recover its costs on below-cost sales during the period of inves- 
tigation, as the statute requires. No information provided by MHI could 
have altered this conclusion. 


2. The Model-Specific Cost Test 


Under 19 U.S.C. § 1677b(b)(1), below-cost sales may be excluded only 
if they “have been made within an extended period of time in substantial 
quantities,” and “were not at prices which permit recovery of all costs 
within a reasonable period of time * * *.” 19 U.S.C. § 1677b(b)(1)(A), 
(B). The statute also states that “[s]ales made at prices below the cost of 


We 
* See section 2, infra 
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production have been made in substantial quantities if—(i) the volume 
of such sales represents 20 percent or more of the volume of sales under 
consideration for the determination of normal value * * *.” 19 U.S.C. 
§ 1677b(b)(2)(C). 

Commerce typically conducts the substanual quantities test on a 
model-specific basis. In other words, if below-cost sales represent 
20 percent or more of the volume of sales of a specific model of subject 
merchandise, then those sales may be excluded. See SAA at 832 (“As un- 
der current practice, the cost test generally will be performed on no wid- 
er than a model-specific basis.”). In accordance with its usual practice, 
Commerce carried out its below-cost test here on a model-specific basis. 
However, due to the “unique nature of the products under investigation, 
(Commerce concluded] that each home market sale of an LNPP. addi- 
tion, or component constitutes a distinct model for purposes of perform- 
ing the cost test,” and calculated an individual normal value for each 
sale. Preliminary Det. Concurrence Mem. at 10. “Therefore, where that 
single sale was made at less than the cost of production, the ‘substantial 
quantities’ requirement [was] necessarily met because that single be- 
low-cost sale represent[ed] 100 percent of the volume of sales considered 
in the determination of normal value.” Commerce Brief at 67. 

MHI and TKS contend that Commerce’s actions were inconsistent 
with the statute. “ITA disregarded the ‘substantial quantities’ require- 
ment of the Act by treating each sale as its own model, then applying the 
‘substantial quantities’ test on a model-specific basis.” MHI Brief at 
36-37. Commerce’s approach was “contrary to the Act because it re- 
sulted in the automatic exclusion of below-cost sales.” Id. at 37. 

TKS argues that Commerce’s actions were inconsistent with the stat- 
utory requirement that “[i]f prices which are below the per unit cost of 
production at the time of sale are above the weighted average unit cost of 
production for the period of investigation * * * such prices shall be con- 
sidered to provide for recovery of costs within a reasonable period of 
time.” 19 U.S.C. § 1677b(b)(2)(D). TKS argues that Commerce’s method 
presumed that for any below-cost LNPP sale, cost recovery would not 
occur, presumably because, by definition, there could never be more 
than one sale of the same model. TKS Brief at 15. In effect, TKS argues, 
ITA’s model-specific methodology for the cost test resulted in the auto- 
matic exclusion of below-cost sales in every instance. “Thus, the meth- 
odology, in effect, nullified the substantial quantities and cost recovery 
criteria of section [1677b(b)(1)].” Jd. at 16. 

The Court agrees with Commerce that the model-specific cost test 
represents a permissible application of the statute. Use of the model- 
specific cost test is part of Commerce’s usual practice. Furthermore, it 
was sanctioned in the SAA. See supra, pg. 44. 
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The use of the model-specific cost test in this case is consistent with 
both the statute and Congressional intent as expressed in the legislative 
history of the below-cost sales provision. 


These standards would not require the disregarding of below-cost 
sales in every instance, for under normal business practice * * * itis 
frequently necessary to sell obsolete or end-of-model year merchan- 
dise at less than cost. Similarly, certain products, such as commer- 
cial aircraft, typically require large research and development costs 
which could not reasonably be recovered in the first year or two of 
sales. Thus, infrequent sales at less than cost, or sales at prices 
which will permit recovery of all costs based upon anticipated sales 
volume over a reasonable period of time would not be disregarded. 
S. Rep. No. 1298, 938d Cong., 2d Sess, 173 (1974) reprinted in 
U.S.C.C.A.N. 1974 at 7310-7311. 
LNPPs are custom-made to order. For that reason, obsolete or end-of- 
model year merchandise sales would be unlikely to occur. Furthermore, 
the merchandise at issue here is not similar to other large-ticket items 
such as commercial aircraft. Unlike commercial aircraft, for example, 
LNPPs are sold in limited numbers and built individually to the buyer’s 
specifications. For these reasons, Commerce’s determination that a pro- 
ducer would be unable to recover costs based upon future sales volume, 
was reasonable. 

Case law also supports Commerce’s actions here. In previous cases, 
this court has endorsed Commerce’s discretion to tailor the provisions 
of 1677b(b)(1) to particular circumstances and classes of merchandise. 
For example, in INA Walzlager Schaeffler KG v. United States, 915 F. 
Supp. 420 (CIT 1996), aff'd No. 96-1256, 96-1266 (Fed. Cir. Feb. 24, 
1997), the court upheld Commerce’s decision to make an exception to its 
usual “extended period of time” definition. The statute governing that 
case said that below-cost sales should be excluded if they had been made 
over an extended period of time. 19 U.S.C. § 1677b(b)(1)(1988).15 Com- 
merce’s usual practice had been to define an extended period of time as 
consisting of three months. Ina Wailzlager, 915 F. Supp. at 423. However 
in Ina Walzlager, Commerce had made an exception because certain 
models were sold in less than three months during the period of review. 
Id. Commerce explained as follows: 


Occasionally, sales occur in less than three months of an investiga- 
tion or review. This is not an expected normal pattern, but an excep- 
tion from the pattern of sales for which the three month guideline 
was developed. If three months were defined as the extended period 
of time when such a pattern occurred, sales below cost would never 
be disregarded. This result does not reflect Congressional intent, 
unless the goods were obsolete or end of model year. 


e statute now requires that below-cost sales have been made within an extended 
w-cost sales need occur only within (rather than over) an extended period of time, 
below-cost sales occurred in a minimum number of months before excluding such 
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Id. at 424 n.2. The court agreed with Commerce, that “Commerce’s in- 
terpretation of ‘extended period of time,’ in this particular proceeding, 
constituted a reasonable exercise of discretion in determining when to 
disregard below-cost sales * * *.” Id. at 424. Similarly, the Court finds 
that model-specific cost test used in this case was a permissible applica- 
tion of the statute. 

The Court also finds that Commerce’s determination that each sale 
represented a separate model was supported by substantial evidence on 
the agency record. See Memo Re: Determining the Appropriate Basis for 
Normal Value, Nov. 9, 1995 (N-P Doc. 73) at 3. (“Many factors underlie 
the particular market situation in this investigation. Most important 
among these are: (1) the unique demand pattern prevalent in each na- 
tional market; (2) the unique technical specifications required for each 
highly customized product sold; and (3) the very low volume of individu- 
al LNPP sales in the normal business cycle.”) (emphasis supplied). 

Therefore, the Court sustains Commerce’s decision with regard to 
this issue. 

3. Foreign Like Product 

As a further challenge to Commerce’s constructed value calculation, 
MHI and TKS object to different aspects of Commerce’s “foreign like 
product” determination. 

In calculating profit — for constructed value, Commerce relied 
on 19 U.S.C. § 1677b(e)(2)(A), which states that CV profit is to be based 
upon “the actual amounts incurred and realized by the specific exporter 


or producer * * * in connection with the production and sale of a foreign 
like product * * *.” Foreign like product is defined as follows: 


(A) The subject merchandise and other merchandise which is 
identical in physical characteristics with, and was produced in the 
same country by the same person as, that merchandise. 

(B) Merchandise— 

(i) produced in the same country and by the same person as 
the subject merchandise, 

(ii) like that merchandise in component material or materi- 
als and in the purposes for which used, and 

(ili) approximately equal in commercial value to that mer- 
chandise. 

(C) Merchandise— 


(i)produced in the same country and by the same person and 
of the same general class or kind as the merchandise which is 
the subject of the investigation, 

(ii) like that merchandise in the purposes for which used, and 

(iii) which the administering authority determines may rea- 
sonably be compared with that merchandise. 


19 U.S.C. § 1677(16). TKS contends that the findings that led Commerce 
to rely on CV rather than home-market sales in calculating normal val- 
ue constitute evidence that no foreign like product exists in the home 
market. Specifically, TKS cites Commerce’s findings that the LNPP 
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market is characterized by “(1) [a] unique demand pattern * * * in each 
national market; (2) * * * unique technical specifications required for 
each highly customized product sold; and (3) * * * very low volume of in- 
dividual LNPP sales in the normal business cycle.” Mem. re: Determin- 
ing the Appropriate Basis for Normal Value, Dep’t Commerce, 
November 9, 1995, Prop. Doc. 73 at 3. In the absence of an appropriate 
foreign like product, TKS argues Commerce should not have relied on 
19 U.S.C. § 1677b(e)(2)(A) for calculating profit and SG&A. 

In the Final Determination, Commerce argued that “TKS is incorrect 
to suppose that because we did not find home market sales which pro- 
vided practicable price-to-price matches, no foreign like product existed. 
The foreign like product as defined by [19 U.S.C. § 1677(16)], (7.e., sales 
of LNPP in Japan) did exist * * *.” Final Determination at 38,146. How- 
ever, Commerce does not explain which of the three foreign like product 
definitions it relied upon in classifying LNPPs sold in the home market 
as foreign like product. Therefore, the Court is unable to evaluate 
whether or not Commerce’s decision is in accordance with law and sup- 
ported by substantial evidence, and must remand this issue so that 
Commerce may reconsider its determination. “(T]he orderly function- 
ing of the process of review requires that the grounds upon which the 
administrative agency acted be clearly disclosed and adequately sus- 
tained.” SEC v. Chenery Corp., 318 U.S. 80, 94 (1943). 

Unlike TKS, MHI “does not dispute that the foreign like product un- 
der investigation consists of all merchandise within the scope of the pro- 
ceeding.” MHI Brief at 38. However, MHI argues that it sold only LNPP 


systems in the United States and therefore, Commerce erred in basing 
CV profit and SG&A on combined home-market sales of LNPP systems 
and LNPP components and additions. According to MHI, the statute re- 
quires that constructed value shall include profit and SG&A derived 
from information regarding “the production and sale of a foreign like 
product.” Jd. (quoting 19 U.S.C. § 1677b(e)(2)(A)). The term “a foreign 
like product,” MHI contends, 


is defined in section [1677(16)] * * * as those products most closely 
resembling the products sold in the United States. By equating the 
term ‘a foreign like product’ (meaning similar products) to the term 
‘the foreign like product,’ (meaning the entire pool of products), 
ITA used SG&A and profit amounts in its calculations that were un- 


representative of LNPP system sales being examined in the inves- 
tigation. 


Id. at 38-39. 

In framing its argument, MHI has misquoted the statute. Section 
1677(16) does not define the term “a foreign like product,” it defines the 
term “foreign like product.” See 19 U.S.C. § 1677(16). There is nothing 
in the statute to require Commerce to calculate profit based on subsets 
of merchandise within the foreign like product. Therefore, Commerce’s 
definition of foreign like product upon remand is not restricted to MHI’s 
reading of 19 U.S.C. § 1677(16). 
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4. Sales with “Abnormally High Profits” 

MHI also argues that in calculating profit and SG&A expenses, Com- 
merce should have excluded certain sales, characterized by MHI as hav- 
ing “abnormally high profits.” In its final determination, Commerce 
explained 


(wle disagree with respondents that simply because certain home 
market sales had profits higher than those of numerous other sales, 
the profits are automatically abnormally high and outside the ordi- 
nary course of trade for purposes of computing CV profit. In order 
to determine that profits are abnormally high, there must be cer 
tain unique or unusual characteristics related to the sales in ques- 
tion. However, the respondents have provided no credible 
information other than the numerical profit amounts to support 
their contention that certain home market sales had abnormally 
high profits 
Germany Final at 38,178 
MHI argues that the SAA “made it clear, that ‘sales with abnor 
mally high profits’ should be considered outside the ordinary course of 
trade for purposes of the calculation of SG&A and profit.” MHI Brief at 
37 (citing SAA at 839-40). In fact, the SAA says that Commerce should 
base SG&A and profit on sales made in the ordinary course of trade, and 
that “ examples of sales that Commerce could consider to be outside 
the ordinary course of trade include sales of off-quality merchandise, 
sales to related parties at non-arm’s length prices, and sales with abnor- 
mally high profits.” SAA at 839 (emphasis added). Thus, Congress 
granted Commerce discretion to decide under what circumstances high- 
ly profitable sales would be considered to be outside of the ordinary 
course of trade. Commerce’s decision to require additional evidence be- 
fore excluding such sales was a reasonable exercise of that discretion. 
In order for Commerce to exclude sales found to have been made be 
low the cost of production, the statute requires that Commerce provide 
additional evidence demonstrating that such sales were actually outside 
the ordinary course of trade. See 19 U.S.C. § 1677b(b)(1). Similarly, 
Commerce’s decision to require additional evidence demonstrating that 
sales with higher profits were outside of the ordinary course of trade was 
consistent with the statutory scheme and a reasonable construction of 
the provision at issue. 


5. Major Inputs from Affiliated Suppliers 

In calculating constructed value, Commerce required MHI to identify 
all suppliers that provided inputs accounting for at least two percent of 
the total cost of materials, labor and overhead of any press component, 
or five percent or more of the total cost of materials, labor and overhead 
of a complete press system. Commerce also required information about 
MHI’s commercial relationships with the suppliers identified and de- 
tailed cost of production data for the inputs received from them. 

Based on the submitted data, Commerce concluded that certain of the 
suppliers were “affiliated persons” with MHI as defined at 19 U.S.C. 
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§ 1677(33) and that these “affiliated persons” had supplied “major in- 
puts” to MHI, pursuant to 19 U.S.C. § 1677b(f)(3). Section 1677b(f)(3) 
provides as follows: 


If, in the case of a transaction between affiliated persons involv- 
ing the production * * * of a major input to the merchandise, the 
administering authority has reasonable grounds to believe or sus- 
pect that an amount represented as the value of such input is less 
than the cost of production of such input, then the administering 
authority may determine the value of the major input on the basis 
of the information available regarding such cost of production, 


MHI argues that Commerce’s threshold for identifying a “major in- 
put” here—an input having the value of at least two percent of the value 
of one of the five press components or five percent or more of the value of 
a total press system—was inconsistent with the statute and with Com- 
merce’s past practice. In previous “post-URAA proceedings,” MHI ar- 
gues, Commerce “has consistently defined ‘major input’ as an input 
which represents a ‘significant percentage’ of the total cost of manufac- 
ture for the subject merchandise.” MHI Brief at 39-40. 

Commerce disputes MHI’s contention that it failed to apply its nor- 
mal “significance” test. 61 Fed. Reg. at 38,162. Commerce stated, 

[i]n a typical case in which the subject merchandise only requires a 
few inputs, we agree that a threshold of two percent for defining a 
major input appears low. However, in this case, LNPPs require 
thousands of inputs, with no single input representing a large share 
of the total LNPP cost * * *. Accordingly, since the inputs we tested 
represent the most significant inputs used to produce the subject 
LNPPs, we consider it appropriate in this instance to categorize in- 
puts meeting the two percent threshold as major inputs. 
Id. 

The statute does not contain a definition of a “major input.” There- 
fore, the Court will defer to Commerce’s interpretation of the term, if 
the interpretation is reasonable. 

The special rule for major inputs was added to the antidumping law in 
1988 “to address diversionary input dumping by authorizing Commerce 
to inquire whether the transfer between ‘related’ persons (i.e., ‘affili- 
ated’ persons under section [1677b(f)(3)}) of such an input is at a price 
below the input’s production cost.” SAA at 838 (citing H. Rep. 576, 100% 
Cong., 2d Sess. 595 (1988)). 

Commerce found that MHI “obtained from affiliated suppliers nu- 
merous inputs representing over two percent of the total cost of a com- 
ponent (none of which represent more than five percent of the LNPP 
total production cost), the sum of which represents a significant portion 
of the total LNPP cost of production.” Japan Final at 38,162. If Com- 
merce had defined “major inputs” as MHI suggested, to mean inputs 
worth between ten and twenty percent of the subject merchandise, it 
would have been unable to examine any inputs supplied to MHI by re- 
lated parties, see Commerce Brief at 76 (citing Japan Final, 61 Fed. Reg. 
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at 38,162), thus frustrating the Congressional intent that certain inputs 
supplied by related parties be scrutinized to prevent “diversionary 
dumping.” Therefore, in this case, it was reasonable for Commerce to 
set the threshold for defining a major input lower than it has in past de- 
terminations. 

Having appropriately decided to set the threshold at a lower level than 
would be typical, Commerce was obliged to choose a specific number for 
purposes of administration. The nature of this choice made a certain de- 
gree of randomness unavoidable. It is difficult, for example, to distin- 
guish between two percent and three percent, or between five percent 
and six percent. This difficulty was exacerbated by the complexity of the 
subject merchandise as well as the large number of parts and suppliers 
involved. 

In order to make its choice, Commerce was required to, “reason its 
way to a decision without pretending that that decision reflected some 
degree of rational perfection * * *.” Fishermen’s Dock Co-op. Inc. v. 
Brown, 75 F.3d 164, 173 (4th Cir. 1996). “Where the agency’s line-draw- 
ing does not appear irrational and the [plaintiff] has not shown that the 
consequences of the line-drawing are in any respect dire * * * we will 
leave that line-drawing to the agency’s discretion.” Leather Indus. v. 
Environmental Protection Agency, 40 F.3d 392, 409 (D.C. Cir. 1994). 

Here, Commerce quoted a letter from MHI stating that for one of the 
two POI sales, “‘if a major input were defined as any input accounting 
for one percent of total purchase price * * * 90 percent of the * * * suppli- 
ers could be ignored because their sales fall below this figure.’” Japan 
Final, 61 Fed. Reg. at 38,162 (quoting MHI August 24, 1995 Submission, 
N-P doc. 8 at 3). Furthermore, the record demonstrates that of MHI’s 
many suppliers, few were required to provide cost data. See Response of 
Mitsubishi Heavy Industries, Ltd. to Antidumping Section A Qr: Ques- 
tions Relating to Affiliated Parties, Costs and Documentation, N-P doc. 
105, Exs. 7 and 8. Based on the evidence before it, Commerce’s decision 
to set the threshold at two percent of an LNPP component or five per- 
cent of an LNPP system was a permissible exercise of its discretion. The 
thresholds set by Commerce represent a reasonable attempt to cornply 
with the requirement that the inputs at issue be “major inputs”—and to 
ensure that respondent is not excessively burdened—while at the same 
time addressing the potential for price manipulation presented by affili- 
ated party transactions. 

MHI also argues that Commerce “failed to articulate a basis for its 
finding that certain companies were affiliated with MHI.” MHI Brief at 
42. The statute defines “affiliated persons” as follows: 


(A) Members of a family, including brothers and sisters * * *. 


(B) Any officer or director of an organization and such organiza- 
tion. 


(C) Partners. 
(D) Employer and employee. 
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(E) Any person directly or indirectly owning, controlling, or hold- 
ing with power to vote, 5 percent or more of the outstanding voting 
stock or shares of any organization and such organization. 

(F) Two or more persons directly or indirectly controlling, con- 
trolled by, or under common control with, any person. 

(G) Any person who controls any other person and such other 
person. 

19 U.S.C. § 1677(33). 

Commerce argues that “determination of affiliation may be based on 
a close supplier relationship,” Japan Final at 38,163, citing 19 U.S.C. 
§ 1677(33)(G), which defines affiliated persons to include “any person 
who controls any other person and such other person.” Commerce’s in- 
terpretation is supported by the SAA. 


The traditional focus on control through stock ownership fails to 
address adequately modern business arrangements, which often 
find one firm “operationally in a position to exercise restraint or di- 
rection” over another even in the absence of an equity relationship. 
A company may be in a position to exercise restraint or direction, 
for example, through corporate or family groupings, franchises or 
joint venture agreements, debt financing, or close supplier relation- 
ships in which the supplier or buyer becomes reliant upon the other. 
SAA at 838. 

However, it is not clear to the Court on what basis Commerce deter- 
mined that the suppliers at issue here were affiliated with MHI. Com- 
merce requested that MHI list inputs obtained from suppliers that 
furnished more than 50 percent of their total annual sales to MHI, but 
stated that “we never indicated that this constitutes affiliation.” Japan 
Final at 38,163. At oral argument, Commerce agreed with MHI that it 
had failed to explain why it treated certain parties as affiliated and re- 
quested that the Court remand this issue so that it might provide an ex- 
planation of its standard. 

“The agency must articulate a ‘rational connection between the facts 
found and the choice made.’” Bowman Transp., Inc. v. Arkansas-Best 
Freight Sys., Inc., 419 U.S. 281, 285 (1974)(quoting Burlington Truck 
Lines v. United States, 371 U.S. 156, 168 (1962)). “If the administrative 
action is to be tested by the basis upon which it purports to rest, that ba- 
sis must be set forth with such clarity as to be understandable.” SEC v. 
Chenery Corp., 332 U.S. 194, 196 (1947). Here, as it acknowledged, Com- 
merce failed to state the basis upon which it determined that the suppli- 
ers identified by MHI were affiliated. Therefore the Court remands this 
issue so that Commerce may reevaluate its determination. 

Goss objects to Commerce’s failure to treat a trading company 
(“Trading Company”)! involved in MHI’s sale to Piedmont Publishing 
Company as an affiliated party with MHI. Goss Brief at 11-12. 

The statute defines “affiliated persons” to include “[t}wo or more per- 
sons directly or indirectly controlling, controlled by, or under common 


14 The name of the trading company is proprietary information 
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control with, any person.” 19 U.S.C. § 1677(33)(F). MLP is a joint ven- 
ture between MHI and Trading Company. Goss argues that MHI and 
Trading Company control a third person, MLP and that therefore, MHI 
and Trading Company must be treated as affiliated persons. Goss Brief 
at 12. 

In response, Commerce states that “[t]he MLP joint venture between 
MHI and the trading company does not in and of itself constitute control 
between MHI and the trading company.” Japan Final at 38,157. Fur- 
thermore, Commerce argues, information provided by MHI did not sup- 
port “the pre-condition for affiliation [for purposes of subsections (F) 
and (G) of 19 U.S.C. § 1677(33)]: that MHI was ‘legally or operationally 
in a position to exercise restraint or direction over’ Trading Company.” 
Commerce Brief at 83 (citing 19 U.S.C. § 1677(33)). 

Commerce’s actions here were not consistent with the statute. The 
statutory definition of affiliated parties at 19 U.S.C. § 1677(33)(F) does 
not require that MHI and Trading Company exercise control over each 
other. The statute requires only that “two or more persons,” control a 
third person. Id. 

Commerce’s determination is based on a misreading of the statute. 
Therefore, the Court is remanding for Commerce to reevaluate its de- 
termination as to whether MHI and Trading Company are affiliated. 


IV. THE EXCLUSION OF TKS’s Four-HIGH TOWER UNIT 
SALE TO THE DALLAS MORNING NEWS 

TKS objects to Commerce’s refusal to exclude its sale of a certain 
press addition to the Dallas Morning News (“DMN”), describing the sale 
as “highly unusual.” According to TKS, “ITA maintains discretion to ex- 
clude a U.S. sale in calculating the margin in an antidumping investiga- 
tion.” TKS Brief at 40 (citing Ipsco Inc. v. United States. 13 CIT 402, 408, 
714 F Supp. 1211, 1217 (1989) rev’d on other grounds, 965 F.2d 1056 
(Fed. Cir. 1992)).!° In this case, TKS argues, “ITA’s failure to exclude the 
aberrational * * * DMN sale violates the law’s ‘fair comparison’ require- 
ment, because its inclusion unfairly inflates the duty deposit rate by a 
large percentage, while its exclusion would not impede ITA’s margin 
calculation in any way.” TKS Brief at 41. 

Commerce’s decision not to exclude the DMN sale was consistent 
with both the statute and relevant case law. “As the court has made quite 
clear, regular exclusion of sales not in the ordinary course of trade only 
occurs on the home-market-sales side of the price comparison.” Ameri- 
can Permac, Inc. v. United States, 16 CIT 41, 42, 783 F. Supp. 1421, 1423 
(1992) (emphasis supplied). The reason for this is that according to the 


15 In fact, the passages TKS quotes in support of its assertion that Commerce has the discretion to exclude aberra- 
tional sales from the calculation of U.S. price were merely dicta. The court has not yet determined whether “Commerce 
has discretion under the statute to exclude nonrepresentative sales from United States price and what the contours of 
that discretion should be.” Bowe Passat Reinigungs-Und Waschereitechnik Gmbh v. United States,20CIT__, 926 F. 
Supp. 1138, 1149 (1996). The Court need not decide that question here. “That issue will arise when Commerce’s deci- 
sion to exclude a nonrepresentative sale is challenged before the court and the court is called upon to decide whether 
such an application of the statute constitutes a permissible construction.” Id. Resolution of this case requires only that 


the Court decide whether Commerce’s decision to include TKS’s DMN sale was a permissible interpretation of the stat- 
ute 
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statute, the normal value of the subject merchandise is the price “at 
which the foreign like product is first sold * * * in the exporting country, 
in the usual commercial quantities and in the ordinary course of trade 

** ” The definition of export price, however, does not include an “ordi- 
nary course of trade” provision.!© See IPSCO, Inc. v. United States, 12 
CIT 384, 394, 687 F Supp. 633, 640-41 (1988) (“Congress has provided 
for numerous adjustments, allowances and exclusions on each side of 
the fair value equation in order to insure the fairest possible comparison 
between markets * * *. In light of this detailed framework, the court 
may assume that if Congress intended to require the administering au- 
thority to exclude all sales made outside the ‘ordinary course of trade’ 
from its determination of United States price it could have provided for 
such an exclusion * * *. It has not done so.”) At the same time, the Amer- 
ican Permac court explained, “[i]t does not follow inexorably, however, 
that every U.S. sale of the merchandise under investigation must be in- 
cluded in every case * * *. The distinction is that while U.S. sales outside 
the ordinary course of trade ordinarily should be included (this may be 
the very cause of injury), a methodology is to be applied which accounts 
for sales which are unrepresentative and which do not lead to a fair price 
comparison.” 16 CIT at 42, 783 F Supp. at 1423. 

Commerce distinguished the sale at issue here from sales it chose to 
exclude in other cases. Commerce explained that although in the past it 
has excluded some U.S. sales, specifically, sample sales, trial sales, and 
sales of damaged merchandise, “[i]n those cases, the transactions in- 
volved stood by themselves; that is, they were of commodity products 
which were not directly related to other sales. For example, * * * a print- 
er would never be bound to a paper supplier just because it tried a free 
roll of normal quality paper * * *.” Japan Final at 38,151. 

On the other hand, Commerce noted, “[s]ales of LNPP * * * are of ex- 
pensive, customized capital equipment which actually change the na- 
ture of the printer’s operations. * * * [I]n light of the duration of 
relations between TKS and the DMN, one can reasonably interpret this 
sale as part of an over-arching marketing strategy vis-a-vis a long-term 
business relationship with the DMN, i.e., as a loss leader sale.” Id. 

Moreover, Commerce explained, “[t]he Department’s discretion to 
exclude sales must take into account the fact that there is such a small 
pool of sales which are available for analysis. Because the Department is 
not convinced that the DMN sale in question was so unusual that it 
should be disregarded, we are including this sale in our final analysis, 
a ried: ae 

Commerce’s decision to include the DMN sale was consistent with the 
statute and case law, as well as Commerce’s own practice in past inves- 
tigations. It was also reasonable, in light of the small pool of sales avail- 


able for analysis. Therefore, the Court will sustain Commerce’s 
determination on this issue. 


+© American Permac was decided under the pre-URAA version of the antidumping statute. However, this aspect of 
the statute was not changed by the URAA 
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CONCLUSION 


For the reasons stated above, Commerce’s final determination in 
Large Newspaper Printing Presses from Japan, 61 Fed. Reg. 38,139 
(Dep’t Commerce 1996)(final det.) is remanded for Commerce to correct 
its error in allocating respondents’ indirect selling costs incurred in Ja- 
pan, explain its decision to adjust normal value for imputed credit ex- 
penses, reconsider its decision to treat LNPPs sold in the home market 
as foreign like product, reevaluate its decision to treat certain of MHI’s 
suppliers as affiliated parties and reconsider its decision not to treat 
Trading Company and MHI as affiliated parties. Commerce’s deter- 
mination is sustained in all other respects. 


PUBLIC VERSION 
(Slip Op. 98-83) 
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OPINION 


POGUE, Judge: Plaintiffs Koenig & Bauer-Albert AG (“KBA”) and 
MAN Roland Druckmaschinen AG and MAN Roland Inc. (“MAN Ro- 
land”), respondents in the underlying investigation, and Plaintiff Goss 
Graphic Systems, Inc. (“Goss”), petitioner in the underlying investiga- 
tion, filed separate motions challenging various aspects of the deter- 
mination of the International Trade Administration of the United 
States Department of Commerce (“Commerce” or “ITA”) regarding im- 
ports of large newspaper printing presses (“LNPP”) from Germany. 
Large Newspaper Printing Presses and Components Thereof, Whether 
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Assembled or Unassembled, from Germany, 61 Fed. Reg. 38,166 (Dep’t 
Commerce 1996) (final det.)(“Germany Final”). The motions were con- 
solidated. 

The antidumping investigation of LNPPs from Germany was con- 
ducted simultaneously with Commerce’s investigation of sales of 
LNPPs from Japan. Issues common to both investigations were dis- 
cussed in Germany Final. The Court affirmed Commerce’s determina- 
tions with respect to common issues of scope and standing. Mitsubishi 
Heavy Indus. v. United States, 986 F. Supp. 1428 (1997). Familiarity 
with the Court’s opinion on scope and standing issues is presumed. 

MAN Roland challenges Commerce’s refusal to accept amendments 
to the contract prices of two presses; Commerce’s circumstance of sale 
adjustment for imputed credit expenses; Commerce’s allocation of indi- 
rect selling expenses incurred by MAN Roland’s U.S. subsidiary, MRU; 
Commerce’s decision to rely on facts available in lieu of cost data sup- 
plied by MAN Roland; Commerce’s choice of facts available; Com- 
merce’s choice of a variance to adjust MAN Roland’s estimated 
overhead expenses to approximate actual expenses; Commerce’s refusal 
to average MAN Roland’s costs with those of MAN Roland’s wholly 
owned subsidiary; Commerce’s decision to include home-market sales 
with “abnormally high profits” in its profit calculation for constructed 
value; Commerce’s treatment of certain U.S. sales as constructed export 
price (“CEP”) sales; and Commerce’s decision to treat MAN Roland’s 
installation costs as further manufacturing costs. See Mem. Pls. MAN 
Roland Druckmaschinen AG and MAN Roland Inc. Support Mot. J. 
Agency Record Company- and Country-Specific Issues at 3-4 (“MAN 
Roland brief”). 

Goss challenges four aspects of Commerce’s final determination. Two 
of Goss’s objections, regarding Commerce’s decision to deduct imputed 
interest from normal value and Commerce’s allocation of indirect sel- 
ling expenses incurred in Germany and Japan, are common to both the 
German and the Japan investigations. These are discussed in Mitsu- 
bishi Heavy Indus. v. United States, slip op. 98-82, (CIT June 23, 1998). 

With regard to the Germany investigation, Goss objects to Com- 
merce’s allocation of costs for two of MAN Roland’s U.S. sales, and Com- 
merce’s inclusion of Canadian warranty expenses in estimating MAN 
Roland’s U.S. warranty expenses. Brief Support Goss Graphic Sys., Inc. 
Rule 56.2 Mot. J. Agency Record Comp./Country Specific Issues (“Goss 
brief”). 

KBA challenges Commerce’s choice of facts available in calculating its 
dumping margin. See Brief of Pls. Koenig & Bauer-Albert AG and KBA- 
Motter Corp. Support Mot. J. Agency Record (KBA brief). 
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DISCUSSION 
I. MAN ROLAND’S PRICE AMENDMENTS 


Commerce calculated MAN Roland’s dumping margin based on sales 
of two complete Geoman presses', to The Rochester Chronicle and Dem- 
ocrat (“Rochester”) and The Times Leader of Wilkes Barre (“Wilkes 
Barre”) and two sales of German components for U.S.-made presses or 
additions. A fifth sale, of parts and subcomponents, was excluded from 
Commerce’s final analysis because Commerce determined that it was 
outside the scope of its investigation. See Germany Final at 38,172. 

Several months after Goss filed its antidumping petition, MAN Ro- 
land amended its contracts for the Rochester and Wilkes-Barre presses. 
In the final determination, Commerce refused to accept the price adjust- 
ments and calculated U.S. price based on the original contract prices of 
the two sales. MAN Roland challenges this decision. 

According to the statute, United States price is to be based on “the 
price at which the subject merchandise is first sold (or agreed to be 
sold)” to an unaffiliated purchaser in the United States. 19 U.S.C. 
§ 1677a(a), (b) (1994). The statute does not discuss the treatment of 
price amendments made after the period of investigation. Therefore, 
the Court must defer to Commerce’s interpretation of the statute if that 
interpretation is reasonable. See Chevron, U.S.A., Inc. v. Natural Re- 
sources Defense Council, 467 U.S. 837, 843 (1984) (“If, * * * the court de- 
termines Congress has not directly addressed the precise question at 
issue, the court does not simply impose its own construction on the stat- 
ute, * * *. Rather, ifthe statute is silent or ambiguous with respect to the 
specific issue, the question for the court is whether the agency’s answer 
is based on a permissible construction of the statute.”) (footnotes 
omitted); see also Koyo Seiko Co. v. United States, 36 F.3d 1565, 1570 
(Fed. Cir. 1994) (“[A] court must defer to an agency’s reasonable inter- 
pretation of a statute even if the court might have preferred another.”). 

MAN Roland argues that Commerce’s refusal to accept the price 
amendments was inappropriate because “[t]here was no evidence in 
this case that the prices were being manipulated to avoid a dumping 
finding.” MAN Roland brief at 5. However, MAN Roland’s implicit 
statement of the relevant legal standard is inaccurate. Commerce was 
not looking for evidence of manipulation. Commerce’s rejection of the 
price amendments was based upon the potential for manipulation, not 
evidence of actual manipulation. 


In past cases, the Department [Commerce] has stated that its stan- 
dard practice is not to accept price adjustments instituted after the 
filing of a petition * * *. [W]e have held that we are cautious in ac- 
cepting price increases * * * so as to discourage potential manipula- 
tion of potential dumping margins, and have determined the 


1 Geoman is the name of one of the LNPP models produced by MAN Roland 
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original contract price which pre-dated the filing of the petition as 
the proper basis for U.S. price. 
Germany Final at 38,181. 

Commerce’s decision to reject price amendments that present the po- 
tential for price manipulation was a permissible interpretation of the 
statute. See Mitsubishi Elec. Corp. v. United States, 12 CIT 1025, 1046, 
700 F. Supp. 538, 555 (1988) (“The ITA has been vested with authority to 
administer the antidumping laws in accordance with the legislative in- 
tent. To this end, the ITA has acertain amount of discretion [to act] * * * 
with the purpose in mind of preventing the intentional evasion or cir- 
cumvention of the antidumping duty law.”), aff'd 8 Fed. Cir. (T) 45, 898 
F.2d 1577 (1990); see also Dastech Int’l, Inc. v. ITC,21 CIT ___, 963 F. 
Supp. 1220, 1229 (1997) (“Post-petition pricing changes may be suspect 
because of the possibility of posturing to promote the outcome a party 
desires.”). 

Commerce’s decision also was supported by substantial evidence. The 
price amendments themselves, made after the initiation of the inves- 
tigation, constitute evidence that manipulation may occur, as does the 
fact that Commerce was unable to verify the amendments, See Def.’s 
Mem. Opp. Mot. MAN Roland Druckmaschinen AG and MAN Roland 
Inc. J. Agency Record Country and Company-Specific Issues at 7-8 
(“Commerce brief”) (“ITA could not conclude that MRD’s amendment 
was bona fide, where the amendment pertained to a contract in connec- 
tion with an unfinished press, the payment of which would not occur 
(and, thus, could not be verified) until after the investigation had en- 
ded.”). 

MAN Roland also argues that because “there was no factual basis for 
concluding that the price amendments at issue * * * were in any way fic- 
titious or manipulated * * * the Department’s determination can only 
be sustained if there is, in fact, a per se rule requiring the Department to 
automatically disregard any prices negotiated after the petition was 
filed.” MAN Roland brief at 7. MAN Roland concludes that Commerce 
does not operate under such a rule and therefore, Commerce erred in 
excluding the post-petition price amendments.? 

MAN Roland is mistaken. The Court need not find that Commerce 
has a per se rule in order to uphold its decision. As explained above, 
Commerce’s rejection of MAN Roland’s price amendments was in accor- 
dance with law and supported by substantial evidence. Therefore, the 


2 As evidence that Commerce has no “per se rule” regarding price amendments, MAN Roland cites Commerce’s reg- 
ulation that any sales that occur during the month in which a petition is filed will normally be included in Commerce's 
investigation. 19 C.FR. § 353.42(b)(1). Thus, MAN Roland argues, “in every case in which the petition is filed before 
the end of the month, the Department routinely considers sales that were negotiated after the citation was filed.” MAN 
Roland brief at 7. Similarly, MAN Roland argues, Commerce routinely uses post-petition prices when carrying out ad 
ministrative reviews of antidumping duty orders. 

The Court is not persuaded by either of MAN Roland’s examples. The Commerce regulation involves sales made 
during a limited period of time, between the date a petition is filed and the end of the month in which that petition is 
filed. This case involves a price amendment made several months after the end of the period of investigation. MAN 
Roland’s administrative review reference is equally inapposite because the purpose of an administrative review is dif- 
ferent from that of an antidumping investigation. The purpose of an investigation is to determine whether dumping 
has occurred in the past and to calculate an estimated margin to be deposited on future entries. The purpose of the 
administrative review is to assess actual dumping duties, giving the parties, annually, an opportunity to adjust prices so 
that unfair pricing, and dumping duties, can be avoided. See 19 U.S.C. § 1675 (1994). 
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Court will not disturb Commerce’s decision. See 19 US S .C.§ § 1516a(b)( 
(“The court shall hold unlawful any determination, * found * ie 
be unsupported by substantial ev idence on the aca or otherwise not 
in accordance with law * * *.”). 


II. IMPUTED INTEREST EXPENSE 

In calculating both normal value and U.S. price, Commerce made a 
circumstance-of-sale adjustment for imputed interest expenses in- 
curred during production of the subject merchandise. Commerce’s usu- 
al imputed interest calculation is based only on the cost of financing 
receivables between shipment date and payment date. See Germany Fi- 
nal at 38,187. 

MAN Roland contends that Commerce should have treated imputed 
interest expense incurred prior to shipment as a cost of production. 
Commerce chose to treat the imputed interest as a circumstance of sale, 
MAN Roland argues, only because the statute would not permit Com- 
merce to deduct imputed interest from the cost of production. “{U]nder 
both German and U.S. accounting principles, capitalized interest could 
not have been included in the cost of MAN Roland’s LNPPs. And, be- 
cause the statute incorporates those accounting principles, capitalized 
interest could not have been included in the constructed value * * *.” 
MAN Roland brief at 10-11. Commerce does not dispute MAN Roland’ S 
assertion that German generally accepted accounting principles 
(“GAAP”) would not allow imputed interest to be included in cost of pro- 
duction. Furthermore, in some instances, Commerce is required to cal- 
culate costs “based on the records of the exporter or producer of the 
merchandise, if such records are kept in accordance with the generally 
accepted accounting principles of the exporting country * * * and rea- 
sonably reflect the costs associated with the production and sale of the 
merchandise.” 19 U.S.C. § 1677b(f)(1)(A). However, that requirement 
does not apply to the circumstance of sale provision. See id. Thus, the 
issue here is whether Commerce had the discretion to treat the imputed 
interest expense as a circumstance of sale rather than part of the cost of 
production. 

The statute requires that constructed value be “increased or de- 
creased by the amount of any difference * * * between the [U.S. price] 
and [constructed value] * * * that is established to the satisfaction of the 
administering authority to be wholly or partly due to * * * differences in 
circumstances of sale.” 19 U.S.C. § 1677b(a)(6)(C). The statute does not 
define the term circumstance of sale. Thus, Commerce has broad discre- 
tion in determining what constitutes a circumstance of sale. See Sawhill 
Tubular Div. Cyclops Corp. v. United States, 11 CIT 491, 497, 666 F 
Supp. 1550, 1555 (1987) (“It is * * * clear that Congress had deferred to 
the expertise of the agency and vested broad discretion in it to make ad- 
justments for the differences in the circumstances of sale.”). That dis- 
cretion, however, is limited. “One recognized limitation upon this power 
is that adjustment be made for those factors and conditions which havea 
direct bearing on or relationship to the sales under consideration.” Id. 
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In the final determination, Commerce explained, 


We believe that it is appropriate in this instance to recognize the 
comprehensive financing arrangement for each sale as a circum- 
stance of sale adjustment. LNPPs require substantial capital ex- 
penditures over an extended time period because of their size and 
lengthy production process * * *. Moreover, the projects generally 
call for the purchaser to provide scheduled progress payments be- 
fore completion of a project. Our normal imputed credit calculation 

‘does not measure the effect of progress payments made rela- 
tive to production costs incurred. To adjust sales prices for the effect 
of the respondent incurring significant capital outlays at the begin- 
ning of a project * * * or receiving large sums of money up front * * * 
we calculated imputed credit for each home market and U.S. sale 


61 Fed. Reg. at 38,187. Commerce calculated imputed interest by sub- 
tracting progress payments from capital outlays made during the 
construction period and then multiplying the balance by the applicable 
interest rate. See Mem. Re: Constructed Value, Further Manufacturing 
and Constructed Export Price Adjustments for Final Determination, 
N-P Doc. 107 at 4. Commerce’s treatment of the imputed interest as a 
circumstance of sale allowed it to fully recognize the complexity of the 
financing arrangements at issue here. Given that construction on a 
single sale in this case may take several years to complete, as well as the 
fact that financing arrangements may vary widely from sale to sale, the 
Court finds Commerce’s decision to treat the imputed interest expenses 
as a circumstance of sale was reasonable. 

MAN Roland argues that Commerce’s actions here were inconsistent 
with its actions in Zenith Elec. Corp. v. United States, 18 CIT 870 (1994). 
In Zenith, Commerce made a circumstance of sale adjustment for re- 
spondent’s imputed credit expense. However, Commerce refused to off- 
set the imputed credit expense—based on “the average duration of 
accounts receivable,”—by “the average duration of accounts payable.” 
Id. at 875. Commerce explained, 


by allowing the customer a period of time to pay, the seller effective- 
ly reduces the sales price of the merchandise because of the time 
value of money * * *. To the extent that a manufacturer can delay 
paying its suppliers, the cost of materials is reduced by the time val- 
ue of money, resulting in a saving in the cost of production. Since 
accounts payable are, thus, production costs, they cannot result ina 
circumstance-of-sale adjustment. 
Id. at 875, n.8. Commerce explained further, that it could not treat ac- 
counts payable as a circumstance of sale adjustment because doing so 
“would require us to adjust for factors relating to cost of production, 
which are unrelated to the sales at issue.” Jd. In this case, unlike Zenith, 
Commerce made the imputed interest adjustment to compensate for dif- 
ferent payment schedules by customers to respondent. Thus, the adjust- 


ment was related directly to the sales at issue and appropriately treated 
as a circumstance of sale. 
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III. ALLOCATION OF INDIRECT SELLING EXPENSES 

In calculating United ieee indirect selling expenses for MAN Ro- 
land’s affiliated agent in the United States, MRU, Commerce divided to- 
tal United States indirect selling expenses incurred on sales of LNPPs 
during the period of investigation, by the value of United States sales 
realized—i.e., shipped and invoiced—during the same period. This rate 
was applied to the subject sales (sales made but not necessarily realized 
during the period of investigation)’ to compute the indirect selling ex- 
penses attributable to each such sale. 

MAN Roland argues that Commerce’s methodology overstated MAN 
Roland’s indirect selling expenses. Just prior to the period of investiga- 
tion, MAN Roland explains, the LNPP industry experienced a period of 
depressed sales. Because MAN Roland had a below-average number of 
sales made just before the period of investigation, it had a below-average 
number of sales realized during the period of investigation. MAN Ro- 
land brief at 15. MAN Roland’s period of sales depression ended at the 
end of 1993, sothat during the period of investigation, which lasted from 
July 1993 to June 1995, MAN Roland’s sales made returned to normal 
levels. Id. 


The great difference between the value of the orders [sales made] 
MAN Roland received during the period and the value of the ship- 
ments [sales realized] * * * during the same period resulted in a se- 
rious distortion in the Department’s calculation of the indirect 
selling expense adjustment. In simple terms, the Department took 
the indirect selling expenses incurred by MRU during the two-year 
period and divided them by the very low level of shipments during 
the period to calculate a very high indirect selling expense rate. It 
then applied this high expense rate to the high level of sales ordered 
during the period. 
Id. at 15-16. 

MAN Roland contends that in calculating the indirect selling expense 
rate, Commerce should have divided total indirect selling expenses by 
the value of sales made during the period of investigation, rather than 
by the value of sales realized. “As a matter of simple arithmetic, the de- 
nominator used to calculate an expense rate must be determined on the 
same basis as the figures to which the rate will be applied.” Jd. at 16. 

The statute requires that Commerce deduct from CEP all selling ex- 
penses, including indirect selling expenses, defined as “any selling ex- 
penses” not deducted as commissions, direct selling expenses, or selling 
expenses win the seller pays upon behalf of the purchaser. 19 U.S.C. 
§ 1677a(d)(1)(D). According to the Statement of Administrative Action 
to the URAA, indirect selling expenses are expenses that “would be in- 
curred by the seller regardless of whether the particular sales in ques- 
tion are made, but reasonably may be attributed (at least in part) to such 


Commerce bases the date of sale on the date when all the essential terms (i.e., price and quantity) are firmly estab- 
lished and no longer within the control of the parties to alter without penalty. See Germany Final at 38,182. Because of 


the length of the production process for LNPPs, an LNPP sold during the period of investigation might not be shipped 
until several years later. 
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sales.” H.R. Doc. No. 103-316 at 824 (1994) (“SAA”).* Neither the stat- 
ute nor the SAA explains how indirect selling expenses are to be alloca- 
ted. Therefore, the Court must accept Commerce’s methodology if that 
methodology is reasonable. 

In order to calculate an allocation ratio for indirect selling expenses, 
Commerce needed to divide MAN Roland’s total indirect selling ex- 
penses for the period of investigation, by the total value of the sales for 
which those expenses were incurred. However, indirect selling expenses 
cannot be tied to specific sales, so Commerce had to choose an appropri- 
ate pool of sales to serve as a denominator. Commerce normally calcu- 
lates the indirect selling expense ratio by dividing indirect selling 
expenses by the sales revenue realized during the period of investiga- 
tion. Preliminary Det. Concurrence Mem., N-P Doc. 70 at 10-12 (“Con- 
currence Mem.”). The decision to do so here was within Commerce’s 
discretion and in accordance with law. Sales revenue realized represents 
a verifiable pool of sales for which expenses have actually been incurred. 

MAN Roland also argues that Commerce’s allocation methodology 
was inconsistent with Sweaters from Taiwan, 55 Fed. Reg. 34,585, 
34,596 (Dep’t Commerce 1990)(final det.). In that case, Commerce de- 
clined to allocate indirect selling expenses over sales realized and 
instead allocated them over purchase orders received (sales made). 
However, in Sweaters from Taiwan, Commerce found a correlation be- 
tween the indirect expenses incurred during the period of investigation 
and the sales ordered during the investigation. See id. at 34,596 (“The 
Department has determined that it is most appropriate to allocate sel- 


ling expenses over the value of sales for which such expenses were in- 


curred.”); see also Concurrence Mem. at 12 (“In Sweaters from Taiwan, 
there was a close correlation between POI sales orders and POI selling 
expenses.” 

In this case, MAN Roland has provided no evidence to indicate that a 
correlation exists between the sales ordered during the period of inves- 
tigation and the indirect selling expenses incurred during that period. 
Furthermore, Commerce found that for LNPPs, “sales efforts last for 
years and yield only large sales at irregular intervals * * *.” Germany 
Final at 38,183; see also Concurrence Mem. at 12 (“In the LNPP indus- 
try due to the significant lead time involved among the different phases 
of the sales process (1.e., sales negotiation, sales contract, production, 
shipment and the receipt of sales revenue for accounting purposes), 
such correlation does not exist.”). 

For the above reasons, the Court finds, Commerce’s allocation of 
MRWU’s indirect selling expenses was consistent with its previous deter- 


Jruguay Round agreements * * *.” H.R. Doc. No 
uture Administrations will observe and apply the 
us Stateme Id. (quoted in Delverde, SrL v. United States,21 CIT ___ 
9 US.C. § 3512 ‘he statement of administrative action approved by 
thoritative express the United States concerning the interpretation 

nents and this Act in any judicial proceeding in which a question arises 


{ the Con 
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minations, supported by substantial evidence, and in accordance with 
ee 
law. 


IV. CONSTRUCTED VALUE ISSUES FOR MAN ROLAND 

1. Commerce’s Rejection of MAN Roland’s Submitted Cost Data 

In calculating normal value for the subject sales, Commerce relied on 
constructed value, pursuant to 19 U.S.C. § 1677b(4). During the inves- 
tigation, MAN Roland requested that, for purposes of the preliminary 
determination, Commerce accept projected costs of production for the 
Wilkes-Barre and Rochester presses because they were still in the pro- 
duction process, and actual costs were not yet available. Commerce nor- 
mally accepts only actual costs of producing subject merchandise. 
Germany Final at 38,186. 

The cost accounting system used by MAN Roland to generate cost 
projections for the two presses, the ADK system, was described by MAN 
Roland as follows: 


[tlo produce a press, MAN Roland must produce a project-specific 
bill of materials that specifies the materials to be used in the pro- 
duction and provides detailed work instructions for the workers in- 
volved in the production. MAN Roland has a “project specific 
standard costing system” (the “ADK” system) which can calculate 
costs precisely based on those detailed work instructions. The ADK 
system calculates standard costs based on the project-specific bill of 
materials by (1) valuing materials based on actual prices for the ma- 
terials and (2) valuing labor by multiplying the standard labor time 
for each production operation by the actual wage rate of the worker 
responsible for performing the operation. 
MAN Roland brief at 21-22. 

In its decision to include the two U.S. sales, despite the fact that they 
would not be completed by the date of the preliminary determination, 
Commerce “relied on MAN Roland’s representations that project-spe- 
cific standard costs * * * would be available for use in the preliminary 
determination, and that we would be able to compare these costs against 
substantial actual costs at verification and adjust them accordingly.” 
Sales Exclusion Mem., N-P Doc. 68 at 4. 

In the final determination, Commerce rejected MAN Roland’s pro- 
jected costs and relied on information available to calculate CV for the 
incomplete presses. 

MAN Roland objects to Commerce’s rejection of its submitted CV in- 
formation. MAN Roland argues that “[a]t bottom, the Department de- 
cided to reject the costs generated [by MAN Roland’s standard costing 
system] because those costs were not verified. But the fault in that re- 
gard was not MAN Roland’s. Those costs were accurate and fully verifi- 
able.” MAN Roland Brief at 23. MAN Roland suggests two methods by 
which Commerce could have verified the costs generated by its cost ac- 
counting system. “(T]he Department could have compared the actual 
costs and the [projected] costs for similar presses produced for the home 
market * * *. Alternatively, the Department could have compared ‘the 
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reported costs to the actual costs for the completed elements of the 
presses at verification.” Jd. at 25 (citing Feb. 23 Mem. from team to 
Richard Moreland re: sales exclusion issues at 4, N-P Doc. 68). However, 
MAN Roland contends, “(t]he Department’s verifier simply refused to 
examine this information. Apparently believing (incorrectly) that the 
[projected] costs were subject to manipulation because they had been 
generated after the initiation of the case, she refused to look further.” Jd. 
at 26. 

“Congress has afforded ITA a degree of latitude in implementing its 
verification procedures.” Floral Trade Council v. United States, 17 CIT 
392, 399, 822 F Supp. 766, 772 (1993). “The decision to select a particu- 
lar method of verification rests solely within the agency’s sound discre- 
tion * * *. If a reasonable standard is applied and the verification is 
supported by substantial evidence, the court will sustain the methodolo- 
gy.” Id. (citing Hercules, Inc. v. United States, 11 CIT 710, 726, 673 F. 
Supp. 454, 469 (1987)). 

In this case, Commerce verifiers conducted a physical inspection of 
MAN Roland’s production plant and reviewed source documents to 
verify MAN Roland’s questionnaire responses for numerous elements 
necessary to calculate constructed value. See Mem. Re: Verification of 
Constructed value (“CV”) and Further Manufacturing (“FM”) Data, 
May 16, 1996, N-P Doc. 95 (“Cost Verification Report”). The documents 
examined by Commerce included MAN Roland’s work-in-process 
(“WIP”) inventory, where MAN Roland records production costs during 
the manufacturing phase; MAN Roland’s work orders for individual 
presses; and MAN Roland’s audited financial statements, which Com- 
merce reconciled with the WIP inventory. Jd. 

Based on the description above, excerpted from Commerce’s verifica- 
tion memorandum, the Court finds, Commerce’s verification proce- 
dures were reasonable and adequate and therefore, in accordance with 
law. See Floral Trade Council, 17 CIT at 399, 822 F Supp. at 772 (finding 
Commerce’s verification to be adequate where Commerce “conduct([ed] 
a physical inspection of [respondent’s] production areas, and [reviewed] 
source documents * * *.”). 

Furthermore, Commerce’s decision to reject MAN Roland’s projected 
costs was supported by substantial evidence. At verification, Commerce 
discovered that although MAN Roland prepares a project-specific bill of 
materials for each LNPP 


in the normal course of business, MRD does not prepare project- 
specific standard workplans [i.e., apply the ADK system] for each 
LNPP that it manufactures. According to company officials, the de- 
tailed, project-specific workplans are only prepared for new press 
models or for presses with unique or special features. MRD officials 
also indicated that the workplans for the Rochester and Wilkes- 
Barre projects had been prepared * * * solely for the purpose of pro- 
viding CV information in this case. 

CV Verification Report at 2. The fact that these costs were generated 

specifically for purposes of the investigation supports Commerce’s con- 
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clusion that the submitted costs were not independently reliable. See 
SAA at 834-35 (“In determining whether a company’s records reason- 
ably reflect costs, * * * Commerce * * * will consider whether the pro- 
ducer historically used its submitted cost allocation methods to compute 
the cost of the subject merchandise prior to the investigation * * *andin 
the normal course of its business operation.” ). In addition, Commerce’s 
verifier found that MAN Roland does not reconcile actual costs recorded 
in its WIP inventory, to the estimated costs in its project-specific work- 
plan 


Thus, company officials could not identify for us those parts of the 
Rochester and Wilkes-Barre presses that had been completed as of 
December 31, 1995 (and for which actual cost data could be re- 
ported) and those that remained unfinished as of that date (and 
would therefore require costs to be reported based on the project- 
specific standard workplan) * * *. Although MRD reported that the 
Rochester and Wilkes-Barre sales were 60 and 81 percent complete, 
respectively, * * * these figures were based on a comparison of proj- 
ect costs recorded in the company’s WIP inventory account to total 
standard workplans. Thus, * MRD did not report actual costs in- 
curred to date for the specific projects. Rather, the reported COP 
and CV figures for these projects were based solely on costs from the 
company’s standard work plans, * ° 

Cost Verification Report at 2-3. Commerce’s determination, that it was 

unable to verify MAN Roland’s submitted cost data was in accordance 

with law and supported by substantial evidence. Therefore, the Court 


finds, Commerce’s decision to rely on information available was ap- 
propriate. See 19 U.S.C. § 1677e. 


2. Commerce’s Choice of Facts Available 

Rather than relying upon MAN Roland’s submitted costs, Commerce 
used, as facts available, the original estimated costs submitted by MAN 
Roland, adjusted for the difference, or variance, between estimated and 
actual costs for a single home market sale designated as HM4. N-P Doc. 
107 at worksheet 4. 

MAN Roland argues that Commerce’s decision to adjust MAN Ro- 
land’s estimated costs based on the variance of a single sale was arbi- 
trary and impermissibly inflated MAN Roland’s costs. 

Commerce is authorized to use the facts available if “an interested 
party or any other person * * * provides * * * information but the infor- 
mation cannot be verified * * *.” 19 U.S.C. § 1677e(a)(2)(D). The statute 
does not define facts available, thus Congress has left the choice of facts 
to Commerce’s discretion. According to the SAA, Commerce need not 
“prove that the facts available are the best alternative information. 
Rather, the facts available are information or inferences which are rea- 
sonable to use under the circumstances.” SAA at 869. The relevant case 
law, requires that the choice of facts available bear a rational relation- 
ship to the subject matter at issue. See Manifattura Emmeppi S.p.A. v. 
United States, 16 CIT 619, 624, 799 F. Supp. 110, 115 (1992)(“[Com- 
merce’s] authority to select best information otherwise available is sub- 
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ject to a rational relationship between data chosen and the matter to 
which they are to apply.”). 

In this case, Commerce used cost estimates that MAN Roland pre- 
pares for every press at the time the customer signs the final agreement. 
Cost Verification Report at 8. The cost estimates submitted for the 
Rochester and Wilkes-Barre sales were prepared by MAN Roland in the 
ordinary course of business, prior to the initiation of this case. Germany 
Final at 38,186. These cost estimates were adjusted using the actual 
variance for a contemporaneous home market sale of the same model 
press. Id. at 38,186-87. Thus, the Court finds, Commerce’s choice of 
facts available bore a rational relationship to the actual costs of the 
presses at issue. 

MAN Roland states that Commerce received information on all of 
MAN Roland’s completed LNPP projects since 1990 and that Commerce 
should have based its analysis on evidence provided for all of these sales 
rather than a single one. MAN Roland Brief at 26-27. However, as Com- 
merce explained, it chose a single sale, HM4 because it was the only “ful- 
ly-completed Geoman sale for which ITA had both detailed cost estimate 
sheets and actual costs from MRD’s cost accounting system.” N-P Doc. 
39, at App. 17. The detailed cost estimate sheets were necessary, Com- 
merce explains, because they “provided the information necessary to 
subtract costs included in the total estimate from actual costs incurred 
for completed projects.” Commerce brief at 29 n.17. Furthermore, it was 
reasonable for Commerce to rely only on completed press sales. MAN 
Roland estimated costs for complete projects. Commerce needed to 
compare MAN Roland’s estimates with actual costs in order to establish 
the variance between estimated costs and actual costs. Commerce would 
not make this comparison using incomplete projects because the actual 
cost figures for such projects also would be incomplete. Therefore, Com- 
merce would not know which part of the estimate to compare to the 
available actual costs. Thus, Commerce’s decision to rely on variance in- 
formation from a single sale was reasonable. 

Commerce's choice also was supported by substantial evidence. MAN 
Roland argues that HM6 was scheduled to be completed during the POI, 
and that Commerce’s failure to use information related to this sale as 
well as the HM4 information was the result of “a simple misreading of 
the percentage completion schedule submitted on March 13, 1996 by 
MAN Roland.” MAN Roland brief at 28. According to that schedule, 
which lists both the WIP balance and the percentage complete for each 
press as of September 30, 1995 and as of December 31, 1995, the figures 
given for HM6 are based on actual rather than estimated costs. The fact 
that actual costs were available for HM6, MAN Roland argues, indicates 
that the press must have been complete at the time MAN Roland sub- 
mitted the schedule. However, the schedule also indicates that as of De- 
cember 31, 1995, HM6 was only 85.21 percent complete. Thus, 
Commerce had substantial evidence indicating that HM4 was the only 
home-market Geoman press for which it had complete cost information. 
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3. Overhead Variance Adjustment 

In its normal cost accounting system, MAN Roland calculates esti- 
mated overhead costs for each project by multiplying the direct labor 
costs for the project by fixed percentages. These percentages are not ad- 
justed for projected or actual levels of activity in the factory. As a result, 
during periods when the factory is operating at high levels and direct la- 
bor costs increase, the estimated overhead costs also increase. However, 
actual overhead costs do not increase. Thus, when MAN Roland oper- 
ates its production facilities at high levels, the estimated overhead costs 
overstate the actual overhead costs.° MAN Roland brief at 29. 

MAN Roland’s Rochester and Wilkes-Barre presses were not com- 
pletely manufactured as of December 1, 1995, the cut-off date for MAN 
Roland’s submissions to Commerce. In reporting the estimated cost of 
production for the incomplete presses, MAN Roland based its overhead 
variance on its first quarter results® for fiscal year 1996 (July 1, 
1995-—June 30, 1996) and its budgeted fiscal year 1996 variance. 

Commerce rejected MAN Roland’s adjustment and applied the actual 
variance from MAN Roland’s most recently completed fiscal year, July 
1, 1994-June 30, 1995. Germany Final at 38,187. 

MAN Roland contends that, “[t]he actual variances from past years 
did not provide an accurate measure of the variance for the 1995-96 pe- 
riod, * * * “ Brief of Pls. MAN Roland Druckmaschinen AG and MAN 
Roland Inc. Reply to Def.’s and Goss Graphics Systems, Inc.’s Resp. 
Briefs on Comp.- and Country-specific issues at 14 (“MAN Roland Reply 
brief”), and that “[t]he rationale offered by the department is * * * com- 
pletely without merit and totally unsupported by evidence on the re- 
cord.” MAN Roland brief at 31. 

Constructed value is defined in relevant part, as, “an amount equal to 
the sum of—(1) the cost of materials and fabrication or other processing 
of any kind employed in producing the merchandise * * * (2)(A) the ac- 
tual amounts incurred and realized by the specific exporter or producer 

for selling, general and administrative expenses, and for profits, 

“*” 19 U.S.C. § 1677b(e). Thus Congress has allowed Commerce a 


lhe level of direct labor costs depends heavily on the level of activity. Direct labor costs are wages paid to production 
rs. Iftho work addition: ours because production is higher, the direct labor costs increase. Overhead 
includes expenses such as deprecation, rent, lighting and heating that do not vary directly with production 
©MAN Roland attempted to submit evidence regarding its actual operations level and variance for the first six 
of fiscal year 1996 on March 13, 1996, but Commerce refused to accept the submission. MAN Roland brief at 31 
¥ Roland argues that Commerce’s refusal to accept the information was contrary to its regulations, because 
»gulations provide that a party may submit new information at any time up to one week before the start of 
rification.” Id. (citing 19C.ER. § 1(a)(1)(i)). However, Commerce explains, “ITA did not * * * reject MRD’s sub- 
yn pursuant to section 353.3 (1)(i). Rather, ITA rejected the submission because it constituted a disguised ‘re- 
mission’ of MRD’s previously-submitted Section D Response * * *. The determination of deadlines for question- 
naire responses is fully within ITA’s discretion.” Commerce brief at 32 n.18 (citing 19 CFR. § 353.31(b)(2)). Com- 
explanation is reasonable. Commerce requested MAN Roland’s variance information in its Section D Ques 
re and MAN Roland responded to that request. Commerce was under no obligation to accept additional infor- 
on, submitted in response to the same request, after the questionnaire-response deadline had passed. See Usinor 
Sacilor v. United States, 18 CIT 1155, 1163-64, 872 F. Supp. 1000, 1008 (1994) (“Commerce has discretion to set time 
limits for the submission of a questionnaire response or other factual information requested * * *. Because Commerce 
must complete the investigation within strict statutory time limits, it is imperative that the requested information be 
submitted ‘within a period that allows Commerce sufficient time for adequate analysis and comment while still meet- 
ing statutory deadlines.’ * * * Thus, in general, the court has affirmed Commerce’s rejection of corrections submitted 
after the deadline.”) (citations omitted 
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certain degree of discretion in choosing specific methodologies for calcu- 
lating elements of CV such as overhead. Here, Commerce explained: 


MRD’s budgeted variances do not accurately predict full-year oper- 
ating results and rely on unrealistic capacity utilization levels. In 
addition, year-end adjustments or one-time annual costs may not 
be reflected in the part-year actual variance. Therefore, we rejected 
MRD’s reported part-year actual variance and budgeted fiscal year 
variance calculation for fiscal 1996. 
Germany Final at 38,187. Commerce’s decision to reject MAN Roland’s 
submitted variance was a reasonable application of the constructed val- 
ue provision. The purpose of the antidumping scheme is to allow Com- 
merce to calculate dumping margins as accurately as possible. See 
Rhone Poulenc v. United States, 8 Fed. Cir. (T) 61, 67, 899 F. 2d 1185, 
1191 (1990) (stating that “the basic purpose of the statute,” is “deter- 
mining current margins as accurately as possible.”) Thus, it is within 
Commerce’s discretion to reject submitted information that may not ac- 
curately reflect actual costs. Furthermore, Commerce’s decision was 
consistent with Commerce’s longstanding preference for using actual 
rather than estimated costs. See supra, pg. 15-16. Commerce has the 
discretion to weigh the relative value of record evidence. “It is not within 
the Court’s domain either to weigh the adequate quality or quantity of 
the evidence for sufficiency or to reject a finding on grounds of a differ- 
ing interpretation of the record.” Timken Co. v. United States, 12 CIT 
955, 962, 699 F. Supp. 300, 306 (1988), aff'd, 894 F.2d 385 (Fed. Cir. 
1990). 
MAN Roland also argues that, 


the Department’s alleged concerns about using partial-year vari- 
ance are simply inconsistent with its past practice. The Depart- 
ment’s normal practice has always been to calculate labor and 
overhead costs based on the costs incurred during the six-month in- 
vestigation period—and not to use costs for longer ‘complete’ ac- 
counting periods. 


MAN Roland brief at 32. However, the cases cited by MAN Roland in 
support of this argument had six-month POIs. In those cases, therefore, 
Commerce reasonably decided that a six-month variance most accurate- 
ly approximated the respondents’ actual POI experience. In this case, 
where the POI was two years, Commerce’s decision that a six-month 
variance was not the most accurate approximation of respondents’ actu- 
al POI experience was reasonable. 

MAN Roland also argues that Commerce’s decision was not sup- 
ported by substantial evidence. Specifically, MAN Roland argues, “there 
was simply no evidence on the record to suggest that MAN Roland’s 
budgets for its 1995-1996 * * * projected ‘unrealistic capacity utiliza- 
tion levels.’” MAN Roland brief at 31. However, Commerce found that 
MAN Roland’s capacity utilization estimates did not accurately predict 
actual utilization levels. See Cost Verification Report at 3 (“At verifica- 
tion, company officials indicated that MRD’s plant capacity is 2.5 mil- 
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lion labor hours per year, * * *. Based on actual utilization data reported 
for the period July through December 1995, MRD exceeded its plant ca- 
pacity by approximately 4.4% during these months.”). MAN Roland ar- 
gues that the fact that “there was simply no evidence on the record to 
suggest that MAN Roland’s budgets for its 1995-1996—which were pre- 
par ed in the normal course of business * * * projected ‘unrealistic capac- 
ity utilization levels,’” because MAN Roland’s capacity utilization was 
“even higher—and its variances even more favor able—than budgeted.” 
MAN Roland brief at 31. Whether MAN Roland’s projection under- 
stated or overstated its capacity utilization is irrelevant. The fact that 
the projection was inaccurate supports Commerce’s conclusion that 
MAN Roland’s projections are not as reliable as actual historical data. 
Commerce appropriately rejected MAN Roland’s submitted variance 
Therefore, the Court finds, Commerce’s decision to adjust MAN Ro- 
land’s 1996 fiscal year overhead using the actual variance from fiscal 
year 1995, the most recent fiscal year for which complete information 
was available, was reasonable. 


4. Combining MAN Plamag and MAN Roland Production Costs 


In calculating its cost of manufacturing, MAN Roland argues, Com- 
merce should have averaged the labor and overhead rates of M: AN Ro- 
land’s production facility with those of MAN Plamag, MAN Roland 
wholly owned subsidiary. MAN Roland contends that, 


{uJnder the Department’s established practice, where a respondent 
has the ability to produce the subject merchandise at two plants, 
the reported costs should reflect the weighted-average cost of 
manufacture at both plants—and not just the costs at the plant 
where the merchandise was actually produced. The Departm ent 
has applied this approach in cases where the two facilities are 
owned by separate subsidiaries of the respondent—as long as the 
specific merchandise in question can be produced at both plants. 
MAN Roland brief at 33. 

In the final determination, Commerce said it did not average costs for 
MAN Roland and MAN Plamag because “MAN Plamagisa separate cor- 
porate entity from MRD. Specifically, MAN Plamag is an affiliated party 
to MRD (not a division or factory within MRD) * * *.” Germany Final at 
38, 188 

The Court finds Commerce’s explanation to be insufficient. In Cer- 
tain Fresh Cut Flowers from Colombia, 55 Fed. Reg. 20,491, 20,497 
(Dep’t Commerce 1990) (final results admin. review), Commerce agreed 
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to average the costs of production for two related companies.’ Its posi- 
tion here appears to be at odds with the position it took in that case. 
“Commerce has the flexibility to change its position providing that it ex- 
plains the basis for its change and providing that the explanation is in 
accordance with law and supported by substantial evidence.” Cultivos 
Miramonte S.A. v. United States,21 CIT _, 980 F. Supp. 1268, 1271 
1997) (footnotes omitted); see also Hussey Copper, Ltd. v. United States, 
17 CIT 993, 997, 834 F Supp. 413, 418 (1993)(“‘This rule is not designed 
to restrict an agency’s consideration of the facts from one case to the 
next, but rather it is to insure consistency in an agency’s administration 
of the statute.’”)(quoting Citrosuco Paulista, S.A. v. United States, 12 
CIT 1196, 1209, 704 F Supp. 1075, 1088 (1988)). Therefore, the Court is 
remanding this issue for Commerce to reconsider its decision not to av- 
erage MAN Roland’s costs with MAN Plamag’s. 
5. Highly Profitable Sales 

In calculating constructed value, Commerce is required to calculate 
an amount for profit based on the profit margins of sales of a foreign like 
product made “in the ordinary course of trade.” 19 U.S.C. 
§ 1677b(e)(2)(A). MAN Roland argues that in calculating its profit, 
Commerce should have disregarded certain highly profitable sales. 
MAN Roland brief at 35-37. 

Commerce explained its refusal to exclude such sales from its profit 
calculation as follows: 


[wle disagree with respondents that simply because certain home 
market sales had profits higher than those of numerous other sales, 
the profits are automatically abnormally high and outside the ordi- 
nary course of trade for purposes of computing CV profit. In order 
to determine that profits are abnormally high, there must be cer- 
tain unique or unusual characteristics related to the sales in ques- 
tion. However, the respondents have provided no credible 
information other than the numerical profit amounts to support 
their contention that certain home market sales had abnormally 
high profits. 


Germany Final at 38,178 

In response, MAN Roland maintains that because Commerce’s inter- 
pretation confuses the concept “sales with abnormally high profits,” 
with the concept “abnormal sales with high profits,” “[Commerce’s] in- 
terpretation cannot be correct.” MAN Roland brief at 36. 


results ad 
MAN Plamag was a 
sold during the POI 
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Although the Court agrees that Commerce’s explanation is not a mod- 
el of clarity, the Court finds Commerce acted within its discretion in in- 
‘luding all profitable sales in its calculation of CV profit. 

According to the statute, Commerce is to base SG&A and profit on 
sales made in the ordinary course of trade. The SAA explains that “* 
examples of sales that Commerce cou/d consider to be outside the ordi- 
nary course of trade include sales of off-quality merchandise, sales to re- 
lated parties at non-arm’s length prices, and sales with abnormally high 
profits.” SAA at 839-40 (emphasis added). Thus, Commerce has the dis- 
cretion to decide under what circumstances highly profitable sales 
would be considered to be outside of the ordinary course of trade.° 

In order for Commerce to exclude sales found to have been made be- 
ow the cost of production, the statute requires that Commerce provide 
additional evidence demonstrating that such sales were actually outside 
the ordinary course of trade. See 19 U.S.C. § 1677b(b)(1). Similarly, 
Commerce’s decision to require additional evidence demonstrating that 
sales with higher profits were outside of the ordinary course of trade was 
consistent with the statutory scheme and a reasonable construction of 
the provision at issue 


V. UNITED STATES PRICE 
1. Use of Constructed Export Price 

In calculating a dumping margin, Commerce compares United States 
price to the normal value of the subject merchandise. United States 
price is calculated using either an export price (“EP”) methodology or a 
constructed export price (“CEP”) methodology.’ Typically, Commerce 
relies on EP when the foreign exporter sells directly to an unrelated U.S. 
purchaser. CEP is used when the foreign exporter makes sales through a 
related party in the United States. See Sharp Corp. v. United States, 63 
F.3d 1092, 1093-94 (Fed. Cir. 1995) (“The statute defines [U.S. price], 

as either the United States purchase price [now EP] or the export- 
er’s sales price [now CEP], whichever is appropriate * * *. Commerce 
uses the [CEP] if the foreign manufacturer imports through a related 
company in the United States.”) (citations omitted). 

For each of the relevant LNPP sales by MAN Roland to the United 
States, Commerce calculated U.S. price based on a CEP methodology. 
MAN Roland argues that two of its sales should have been treated as EP 
sales. 

The antidumping statute defines EP as follows: 


the price at which the subject merchandise is first sold (or agreed to 
be sold) before the date of importation by the producer or exporter 
of the subject merchandise outside of the United States to an unaf- 


© Commerce may not impose this requirement arbitrarily, however, nor may Commerce impose impossible burdens 


of proof on claimants. See NEC Home Elecs. v. United S , 54 F3d 736, 745 (Fed. Cir. 1995) (holding that burden 
imposed to prove a level of trade adjustment was unreasonable because claimant could, under no practical circum- 
stances, meet the burden 

9 Prior to the Uruguay Round Agreements Act, EP sales were designated purchase price sales, while CEP sales were 
design as exporter’s sales price sales. “Notwithstanding the change in terminology, no change [was] intended in 
the circumstances under which export price versus constructed export price are to be used.” H.R. Rep. No. 103-826(I) 
at 79 (1994), reprinted in 1994 US.C.C.A.N. 3773, 3851 
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filiated purchaser in the United States or to an unaffiliated pur- 
chaser for exportation to the United States * * * 


19 U.S.C. § 1677a(a). Constructed export price is defined as follows: 
the price at which the subject merchandise is first sold (or agreed to 
be sold) in the United States before or after the date of importation 
by or for the account of the producer or exporter of such merchan- 


dise or by a seller affiliated with the producer or exporter, to a pur- 
chaser not affiliated with the exporter or producer * 


19 U.S.C. § 1677a(b). 

When U.S. price is based on CEP Commerce bases its calculations on 
the price charged to the first unaffiliated purchaser. This is the starting 
price. Commerce then makes certain adjustments including several that 
are not required for EP sales. The CEP adjustments “are made for cer- 
tain amounts associated with the sale of merchandise in the United 
States, typically, commissions for selling the merchandise * * * and sales 
expenses generally incurred in selling the same type of merchandise in 
the United States.” PQ Corp. v. United States, 11 CIT 538, 59, 652 F 
Supp. 724, 730 (1987). The purpose of these adjustments is to prevent 
foreign producers from competing unfairly in the United States market 
“by spending amounts on marketing and selling their products that are 
in excess of what they spend in their home markets.” Jd. According to 
the SAA, “constructed export price is * * * calculated to be, as closely as 
possible, a price corresponding to an export price between non-affiliated 
exporters and importers.” SAA at 823. 

The statute does not specify the circumstances under which Com- 
merce is to choose EP or CEP However, according to the SAA, 

[i]f the first sale to an unaffiliated person in the United States, or to 
an unaffiliated purchaser for export to the United States, is made 
by the producer or exporter in the home market prior to the date of 
importation, then Commerce will base its calculation on export 
price. If, before or after the time of importation, the first sale to an 
unaffiliated person is made by (or for the account of) the producer 
or exporter or by a seller in the United States who is affiliated with 
the producer or exporter, then Commerce will base its calculation 
on constructed export price * 
Id. at 822-23. 

Thus, a sale to an unaffiliated party made prior to importation and in- 
volving a U.S. party affiliated with the producer or exporter could be an 
EP or a CEP sale. Therefore, in such a situation, “the determination of 
whether [EP] or [CEP] applies must be based upon additional circum- 
stances.” PQ Corp. at 60, 652 F. Supp. at 731. In Certain Stainless Steel 
Wire Rods from France, 58 Fed. Reg. 68,865 (Dep’t Commerce 1993) (fi- 
nal det.), Commerce described the additional criteria it examines in de- 
ciding whether to use an EP or CEP methodology as follows: 


The first criterion is that the merchandise in question is shipped di- 
rectly from the manufacturer to the unrelated buyer, without being 
introduced into the inventory of the related selling agent. The sec- 
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ond criterion is that this arrangement is the customary commercial 
channel for sales of this merchandise between the parties involved. 


The third criterion is that the related selling agent located in the 
United States acts only as a processor of sales-related documenta- 
tion and a communication link with the unrelated U.S. buyer. 


Id. at 68,868-69. Commerce will apply the EP methodology only if all 
three criteria apply to the sales at issue. Jd. at 68,868. This test has been 
approved by this court. See Independent Radionic Workers v. United 
States, 19 CIT 375, 375 (1995)(describing Commerce’s three criteria as 
“the judicially approved test”) 

Commerce applied the same criteria in this case, relying on the third 
criterion in its decision to base U.S. price on CEP. 


MRWU’srole with respect to the sales at issue is beyond that of a mere 
“processor of sales documentation” and “communications link.” 
MRU played a major role in the negotiations between MRD and the 
U.S. customer for the Rochester and Wilkes-Barre sales, * * * and 
incurred significant SG&A expenses in the process. The contrac- 
tual documentation and sales-related correspondence viewed at 
verification attests to this fact. Furthermore, we verified that MRU 
supports MRD’s activities in the shipment and installation process 
relevant to these sales. This is evidenced by the fact that MRU is 
responsible for the post-sale warehousing of the merchandise 
shipped from Germany * * * as well as the contracting of rigging 
companies and the sourcing of auxiliary parts essential to the 
installation process in the United States. 


Germany Final at 38,176. 
MAN Roland argues that, 


the standard for distinguishing between export price and 
constructed export price sales is whether the performance of func- 
tions by the U.S. subsidiary changes “the substance of the transac- 
tion or the functions themselves.” In other words, if the functions 
performed by the U.S. subsidiary could have been performed by the 
foreign parent, without any participation by the U.S. subsidiary, 
then the sale should be classified as an export price sale. 


MAN Roland brief at 38 (citing Stainless Steel Hollow Products from 
Sweden, 52 Fed. Reg. 37,810, 37,811 (Dep’t Commerce 1987) (final det.); 
Certain Internal-Combustion, Industrial Forklift Trucks from Japan, 
53 Fed. Reg. 12,552, 12,553 (Dep’t Commerce 1988) (final det.)). 


The evidence in this case demonstrates that all of the functions per- 
formed by MRU (MAN Roland’s U.S. subsidiary) on the sales to 
Rochester and Wilkes Barre were routinely performed by its Ger- 
man parent (using unaffiliated local contractors where necessary) 
for its sales in many of the third-country markets it supplies * 
Thus, MAN Roland’s sales to Rochester and Wilkes Barre should 
properly have been treated as ‘export price’ sales.” 


MAN Roland brief at 39. 
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However, as Commerce explained, it is only in cases where the three 
EP elements are met, that, 


the Department has regarded the routine selling functions of the 
exporter as “merely having been relocated geographically from the 
country of exportation to the United States,” * * *. [W]here the 
functions are performed “does not change the substance of the 
transactions or the functions themselves.” 
Germany Final at 38,175 (citing Forklift Trucks from Japan, 53 Fed. 
Reg. at 12,553). Only in such cases will Commerce apply the EP method- 
ology. 

In this case, Commerce provided substantial evidence demonstrating 
that the third criterion had not been met. Specifically, Commerce ex- 
amined contractual documentation and sales-related correspondence 
indicating that MRU “played a major role in the negotiations between 
MRD and the U.S. customer * * * from the bidding stage through to the 
final contracts * * *.” Germany Final at 38,176. Furthermore, the veri- 
fication report demonstrates that MRU is responsible for the post-sale 
warehousing of the merchandise shipped from Germany, the contract- 
ing of rigging companies and the sourcing of auxiliary parts necessary 
for installation. See Verification QR. Responses of MRU, N-P Doc. 93 at 
17 (post-sale warehousing expense); id. at 27 (installation costs). Thus, 
Commerce’s decision to rely on CEP rather than EP in calculating U.S. 
price was appropriate. 

2. Further Manufacturing 


In calculating MAN Roland’s US. price, Commerce treated installa- 
tion of the subject merchandise as further manufacture. According to 
the statute, CEP is to be reduced by, “the cost of any further manufac- 
ture or assembly (including additional material and labor) * * *” 19 
US.C. § 1677a(d)(2). 

MAN Roland maintains that installation expenses for its Wilkes- 
Barre and Rochester sales should have been treated as movement-re- 
lated expenses, pursuant to 19 U.S.C. § 1677a(c)(2)(A), which requires 
Commerce to reduce EP and CEP by “the amount, if any, included in 
such price, attributable to any additional costs, charges, or expenses 
* * * which are incident to bringing the subject merchandise from the 
original place of shipment in the exporting country to the place of deliv- 
ery in the United States.” 

The distinction is significant because Commerce calculates move- 
ment-related expenses without imputed profit. Further manufacturing 
costs, on the other hand, include an imputed profit attributable to the 
value added by the further manufacturing activities. See 19 U.S.C. 
§ 1677a(d) (“For purposes of this section, the price used to establish 
constructed export price shall also be reduced by * * * (2) the cost of any 
further manufacture or assembly * * * and (3) the profit allocated to the 
expenses described in [paragraph] (2).” 

MAN Roland argues that Commerce’s decision would lead to absurd 
results because “MAN Roland is able to install LNPPs in distant foreign 
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VI. Goss’s ISSUES 


1. Commerce’s Cost Allocation for MAN Roland 

As explained above, after rejecting MAN Roland’s submitted cost fig- 
ures, based upon the ADK system, Commerce decided to rely on cost es- 
timates prepared by MAN Roland prior to the initiation of the instant 


investigation. Goss agrees with Commerce's decision to reject the cost 


information submitted by MAN Roland. However, Goss argues, “Com- 
merce made an error that incorrectly reduced the estimated cost.” Goss 
brief at 11. 

Commerce made certain adjustments to the cost estimates by break- 
ing them down into categories (i.e., cost of manufacturing, SG&A, and 
profit). 

“The error arose,” explains Goss, “because Commerce had to create a 
constructed value from two sets of data * * *.” Id. at 12. During the in- 
vestigation, MAN Roland reported actual SG&A costs that Commerce 
verified. Commerce decided to subtract the estimated SG&A from MAN 
Roland’s estimates, and add in the actual SG&A. The cost estimates did 
not break out SG&A, so Commerce tried to back the estimated SG&A 
out of the cost estimates by using the reported SG&A ratio. 

The SG&A ratio is used to allocate SG&A costs to individual projects. 
The ratio is calculated by dividing the total SG&A costs for all projects 
within a pool by an allocation base, here, total cost of production for all 
the projects in the pool. The ratio is multiplied by the cost of production 
of individual projects to calculate the SG&A costs that should be allo- 
cated to them. However, Goss explains, in the cost estimates submitted 
by MAN Roland to Commerce, the SG&A ratio had been calculated 
based on a denominator that excluded the cost of purchased parts worth 
more than DM 500. Goss Brief at 14 (citing MAN Roland Section D re- 
sponse at 27). Commerce multiplied this ratio by the full cost of produc- 
tion for individual projects. Therefore, the subtracted SG&A amounts 
were inflated. Id. 

Goss requests that the Court remand this issue so that Commerce 
may apply the appropriate allocation ratios to MAN Roland’s estimated 
costs. Id. at 15. Commerce agrees that it erred in allocating SG&A ex- 
penses and also requests a remand so that it may correct its error. Def.’s 
Mem. Opp. Motion Goss Graphic Systems, Inc., J. Agency Rec. Country 
Company-Specific Issues at 14 (“ITA understated the COM because the 
estimated cost data submitted by MRD did not include the cost of certain 
parts * * *. Therefore, ITA agrees that the case should be remanded to 
allow ITA to determine a more accurate cost allocation * * * using the 
information contained in the administrative record.”). 

MAN Roland opposes the remand, arguing, “[i]fthe Department real- 
ly had been authorized to rely on ‘facts available’ in this case, then the 
choice it made was well within its discretion.” Brief of Pls. MAN Roland 
Druckmaschinen AG and MAN Roland Inc. Opp. Mot. J. Agency Rec. 
Goss Graphic Sys., Inc. Comp.- and Country-Specific Issues at 10 
(“MAN Roland Response Brief”). 
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MAN Roland’s argument is flawed, however. Commerce did not make 
a choice here. Commerce’s use of an estimated SG&A ratio based on less 
than the cost of production was inadvertent. As MAN Roland itself ac- 
knowledges, “[a]s a matter of simple arithmetic, the denominator used 
to calculate an expense rate must be determined on the same basis as the 
figures to which the rate will be applied.” MAN Roland brief at 16.1! 

In Koyo Seiko Co. v. United States, the Court observed that “[t]here 
can be no doubt that Congress intended final determinations to be pre- 
cisely that.” 14 CIT 680, 682, 746 F Supp. 1108, 1110 (1990). However, 
the court added, “failure to reopen a determination which is known to be 
based on erroneous factual information that would clearly mandate a 
change in result would itself be arbitrary and capricious.” Jd. at 683, 746 
F. Supp. at 1111 (citing Timken Co. v. United States, 7 CIT 319, 320 
(1984)). See also Federal-Mogul Corp. v. United States, 18 CIT 1168, 
1171-72, 872 F Supp. 1011, 1014 (1994) (granting Commerce’s request 
for remand to correct “inadvertent” factual errors). 

As in Koyo Seiko and Federal-Mogul, Commerce’s determination here 
contained a factual error. Therefore, the Court remands this issue so 
that Commerce may correct it. 


2. The Inclusion of Canadian Expenses in MAN Roland’s U.S. Warranty 


Expenses 

In calculating CEP for MAN Roland, Commerce deducted an amount 
for warranty expenses incurred by MRU on subject sales pursuant to 19 
U.S.C. § 1677a(d)(1)(B). Section 1677a(d)(1) requires that Commerce 
reduce CEP by “the amount of any of the following expenses incurred by 
or for the account of the producer or exporter, or the affiliated seller in 
the United States, in selling the subject merchandise * * * (B) expenses 
that result from, and bear a direct relationship to, the sale, such as credit 
expenses, guarantees and warranties * * *.” 

Commerce’s normal practice in computing warranty expenses is to 

ise historical data from a four- or five-year period preceding the filing of 

the petition to estimate the probable warranty expenses on POI sales. 
See Germany Final at 38,184. “The underlying rationale for this prac- 
tice is the recognition that, in many industries, warranty costs on sales 
made during the POI might not occur until long after the POI and, con- 
sequently, POI sales cannot be tied to their associated actual warranty 
expenses for reporting purposes.” Jd. 

Goss does not object to Commerce’s use of historical data to calculate 
warranty expenses. In this case, however, the warranty expense rate re- 
ported by MAN Roland and used by Commerce in the final determina- 
tion, was calculated using both U.S. and Canadian warranty cost data. 
Goss argues that the warranty expense rate should be recalculated us- 
ing only U.S. warranty expense data. “Sales to Canadian purchasers are 


11 MAN Roland made this argument in protesting Commerce’s allocation of MRU’s indirect selling expenses. In 
that situation, however, the Court agreed with Commerce’s allocation methodology. Commerce used the same alloca 
tion base, i.e. sales value, to calculate the allocation ratio, and to allocate the expenses to individual sales. Commerce 
simply chose to use a different pool of sales—i.e., sales realized rather than sales made—to calculate the ratio. As the 
Court explained, this choice was within Commerce's discretion. See supra at i1-16 
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not subject to investigation and warranty expenses on those sales are 
not directly related to sales in the United States. The refore, the quoted 
language prohibits their use in ~ warranty adjustment to CEP” Goss 
Brief at 16 (referring to 19 U.S.C. § 1677a(d)(1 
lowever, Commerce did not ae warranty expenses incurred on 
nadian sales or on past U.S. sales. The information about these 
provided so that Commerce could calculate a warranty 
applied to the sales under investigation to calculate est 
expenses. Commerce has consistently used respondents’ | 


irranty data to calculate warranty expenses for subject sales 


; nothing in the statute requiring Commerce to exclude infor- 
bout third-country sales from such historical data. 


a 


Commerce explained, it did not have sufficient informa 

rd to segregate the Canadian sales information without 
distorting its calculation. See Germany Final at 38,185. Thus, Com- 
merce’s decision to rely on MAN Roland’s submitted data was a permis- 
sible exercise of Commerce’s discretion and consistent with “the basic 
purpose of the statute: determining current margins as accurately as 
possible.” Rhone Poulenc, Inc. v. United States, 8 Fed. Cir. (T) 61, 68, 899 
F 2d 1185, 1191 (1990). 


Commerce's decision also was supported by substantial evidence. 
Commerce stated that “the warranty expense rate inclusive of the for- 
eign sales reasonably reflects MRU’s actual experience on sales whose 
warranty period has been completed ° .” Germany Final at 38,185. 
On March 13, 1996, MAN Roland submitted information regarding to- 
tal warranty costs for seven sales made during the four-year period 


Commerce used to calculate historical warranty costs. The information 


demonstrates that the average warranty amount calculated by Com- 
merce was consistent with MRU’s actual warranty costs on sales for 
which the entire warranty period fell within the four-year period. See 
MAN Roland’s Response to Commerce’s Supp. QR.., N-P Doc. 81, App. 9 

Thus, the Court finds, Commerce’s decision to include warranty costs 
for third-c ountry LNPP sales was in accordance with law and supported 
by substantial evidence. 


VII. COMMERCE’S CHOICE OF FACTS AVAILABLE FOR KBA 

In the gilda petition, Rockwell Graphic Systems, Inc. (now 
Goss) calculated the margin of dumping for Germany basing United 
States price (export price) upon the bid price and detailed cost informa- 
tion for a single LNPP sale by MAN Roland toa United States customer, 
MAN eee Rochester sale. See Def.’s Mem. Opp. Motion Koenig & 
Bauer-Albert AG sip KBA-Motter Corp. for J. Agency Rec. at 2-3 

“Def.’s KBA Brief”). To calculate an export price, Goss adjusted the bid 
price by deducting inaaledan charges, foreign and U.S. movement 
charges, training, a [spare parts allowance] and Customs duties. Goss 
based these deductions on its own experience, price quotations from 
suppliers of certain services, and the Harmonized Tariff Schedule of the 
United States (for customs duties). See Petition Imposition of Anti- 
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x Duties, Vol. 2, N-P Doc. 1 at 11 (“Petition”). Goss based normal 
yn constructed value. Def.’s KBA Brief at 2-3. In calculating nor- 
ilue, Goss used German costs where available and where German 

data was not aval , it relied on its own experience. In the 
n, Goss estimated the dumping margin for Germany to be 67.67 

the German dumping margin for purposes of the initia- 

ing duty investigation, Commerce modified Goss’s 

ing constructed value to arrive at an estimated 

40 percent. Large Newspaper Printing Presses 

Thereof, Whether Assembled or Unassembled, From 

1 Japan, 60 Fed. Reg. 38,546, 38,548 (Dep’t Commerce 
notice of initiation). 

On August 28, 1995, Commerce cero KBA with an antidumping 
questionnaire. KBA did not respond. In a letter, KBA explained that it 
produces presses in bot h Germany and the United States and that it an- 
ticipated that future U.S. LNPP sales would be manufactured by KBA’s 
facility. For that reason, KBA explained, “the expenditure of re- 

rces by the KBA Group * * * to show that the past sale of a KBA Ger- 
rig LNPP less-than-fair-value is not 
mically justifiable.” Letter of Sept. 25, 1995, N-P Doc. 88 at 3. 
the final determination, based on in nina supplied by MAN 
Roland, ee again = ed the margin on the sale identified in 
the peti MAN Roland’s final margin, based on all of its POI sales 
was aa to be 30 72 percant, Mem. Re: Alleged Ministerial Errors 
in the Final Antidumping Duty Margin Calculation—MAN Roland, N-P 
Doc. 113. Because KBA failed to respon ito Commerce’s questionnaire, 
Commerce used facts otherwise available to determine a dumping mar- 
gin for KBA pursuant to 19 U.S.C. § 1677e. Commerce also determined 
that KBA had failed to cooperate in the investigation, and that the use of 
adverse facts available was warranted. See Germany Final at 38,167. 
Commerce assigned to KBA the 46.40 percent margin from the notice of 
initiation. Id. 


. ™ 4 - 
In was not solid at 


KBA objects to Commerce’s decision to apply the margin from the no- 
tice of initiation, modified from the margin alleged in the petition, as 
facts available. KBA acknowledges that prior to the URAA, the statute 

gave Commerce great discretion in choosing facts available.!2 KBA also 
acknowledges that in most respects, the current law is similar to the pre- 
URAA statute with respect to the use of facts available or BIA. However, 
KBA argues, “[t]he URAA * * * substantively changed U.S. law in one 
key respect relevant to this appeal.” Specifically, KBA argues, “[u]nder 
the new law, when ITA relies on nasties information as facts other- 
wise available, ITA must now, to the extent practicable, corroborate that 
information using ‘independent sources.’” KBA brief at 11 (citing 19 


d ated thé use of best information available (“BIA”) in 


on. See SAA at 868 
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U.S.C. § 1677e(c)).!° Secondary information is, among others, informa- 
tion derived from the petition. SAA at 870. “Independent sources may 
include, for example, published price lists, official import statistics and 
customs data, and information obtained from interested parties during 
the particular investigation or review * * *. Corroborate means that the 
agencies will satisfy themselves that the secondary information to be 
used has probative value.” Jd. KBA argues that, “(h]aving decided that 
the most appropriate proxy for estimating KBA’s dumping margin was 
the margin on the MAN Roland sale alleged in the petition, ITA should 
have corroborated the margin assigned to KBA with the actual margin 
ITA calculated for this sale based on the verified data in MAN Roland’s 
final questionnaire response.” KBA Brief at 12. 

In the final determination, Commerce stated, 


we corroborated all of the secondary information on which the mar- 
gin in the petition was based during our pre-initiation analysis of 
the petition to the extent appropriate information was available for 
that purpose at the time. * * * For the final determination, we 
compared the petition price information with verified data on the 
record and again found that it continued to be of probative value. 
Nothing in the statute or the SAA compels us to go beyond these 
procedures.” 


Germany Final at 38,179-80. 

Commerce is correct. In assigning a dumping margin to KBA, Com- 
merce never decided that MAN Roland’s Rochester sale was the most 
appropriate proxy. Commerce decided that information from the peti- 


tion was an appropriate proxy, as it was entitled to do. The information 
in the petition included some information specific to the Rochester sale, 
particularly, an approximate bid price. However, the petition also relied 
on a variety of sources of information including price quotes from sup- 
pliers of goods and services, publicly available data appearing in MAN 
Roland’s annual report, publicly available data regarding German mar- 
ket conditions and Goss’s own experience. See Petition, Vol. 2, at 3-48. 

In the absence of information specific to KBA, the sources relied on in 
Goss’s petition were acceptable substitutes. Commerce corroborated all 
of the information from which the margin was calculated during its pre- 
initiation analysis, “to the extent appropriate information was available 
for this purpose at that time.” Large Newspaper Printing Presses and 
Components Thereof, Whether Assembled or Unassembled, from Germa- 
ny, 61 Fed. Reg. 8035, 8036 (Dep’t Commerce 1996)(prel. det.). After 
analyzing Goss’s data, Commerce made certain adjustments prior to is- 
suing its notice of initiation. Specifically, Commerce excluded all re- 
ported depreciation expenses, profit and interest from Goss’s 
calculations. See 60 Fed. Reg. at 38,548. 


>“When the 
tion obtained in the course of an investigation or review, the administering authority 
ble, corroborate that information from independent sources that are reasonably at 


§ 1677e(c 
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At the POPE iry and final determination stages, Commerce corrob- 
orated the data that it could not corroborate at the initiation stage—i.e. 
non- public information specific to MAN Roland—based on information 
provided by MAN Roland during the investigation. 

After comparing MAN Roland's verified data with the petition data, 
Commerce decided that the data in the petition continued to be of proba- 
tive value. See Memo re: Corroboration of Petition Information, N-P 
Doc. 69; Memo. re: Corroboration of RECON Information for Purposes 
of the Final Determination, N-P Doc. 106. This was a reasonable deci- 
sion. The bid price used by Goss was erties two percent of the actual 
ee price of the LNPP at issue. The total adjustments to the bid price 
were within 25 ) percent of the adjustment data provided by MAN Roland 
and ocean by Commerce. Furthermore, Commerce discovered, based 

yn MAN Roland’s submission, that although the bid price in the petition 

tended to overstate the dumping margin, the adjustments tended to un- 
derstate the margin, thus indicating that Goss had been conservative in 
its calculations, and that the total discrepancy in export price data, be- 
tween the petition and MAN Roland’s verified data was less than two 
percent. Thus, the Court finds, Commerce fulfilled its obligation to cor- 
roborate secondary information relied on as facts available. 


This was not a situation in which Commerce’s investigation called 
into question the publicly available information contained in the peti- 
tion. Compare Borden Inc. v. United States, slip op. 98-36 (CIT March 
26, 1998) (“[E]ven where the petition is based on apparently reliable 
public data, if it is called into question by Commerce’s investigation, as 
is the data here, the petition data must be corroborated by data apart 


from itself.”). This is also not a situation in which Commerce has relied 
on information that has been invalidated. Compare D & L Supply Co. t 
United States, 113 F.3d 1220, 1223 (Fed. Cir. 1997) (deciding under the 
1988 version of the antidumping law that “[i]nformation that has con- 
clusively been determined to be inaccurate does not qualify as the ‘best 
information’ under any test, and certainly cannot be said to serve the 
‘basic purpose’ [of the statute] of promoting accuracy.” 

KBA failed to cooperate with Commerce’s investigation. Commerce 
was not obligated to assume that information submitted by MAN Ro- 
land was more probative of KBA’s experience than the German market 
data and other information contained in Goss’s petition. In fact, Com- 
merce had aright to assume that the petition information was more pro- 
bative of KBA’s experience because if KBA could have submitted 
information demonstrating that it ought to receive a gens! margin, it 
would have done so.'4 See Rhone Poulenc, 8 Fed. Cir. at 67, 899 F2d at 
1190 (“We believe a permissible interpretation of the Ses information 
statute allows the agency to make such a presumption [in favor of the 
use of a higher rather than a lower margin as BIA] and that the pre- 


orthwhile financially to respond to Commerce 
» general rule, that wh respondent fails to participate in an inves 
ferences about the missing information 
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sumption is not ‘punitive.’ Rather, it reflects a common sense inference 
that the highest prior margin is the most probative evidence of current 
margins because, if it were not so, the importer, * * * would have pro- 
duced current information showing the margin to be less.”). 

Commerce corroborated the information in Goss’s petition to the ex- 
tent required by the statute. Therefore, the Court finds, Commerce’s 
use of that information, and the margin from the notice of initiation was 
in accordance with law. 


CONCLUSION 
For the reasons set out above, Commerce’s final determination in 
Large Newpaper Printing Presses from Germany is remanded for Com- 
merce to reconsider its decision not to combine MAN Roland’s costs 
with those incurred by MAN Plamag, and to recalculate MAN Roland’s 
SG&A costs using an appropriate allocation ratio. Commerce’s deter- 
mination is sustained in all other respects. 


(Slip Op. 98-96) 


US. STEEL Group—A UNIT oF USX Corp, AND BETHLEHEM STEEL CorP, 
PLAINTIFFS v. UNITED STATES, DEFENDANT, AND AG DER DILLINGER 
HUTTENWERKE, DEFENDANT-INTERVENOR 


Court No. 97-05-00866 
[ITA determination remanded. | 
(Dated July 7, 1998) 


Dewey Ballantine LLP (Michael H. Stein, Bradford L. Ward, and Jennifer Danner 
Riccardi) for plaintiffs. 

Frank W. Hunger, Assistant Attorney General, David M. Cohen, Director, (Delfa 
Castillo), Trial Attorney, Commercial Litigation Branch, Civil Division, United States De- 
partment of Justice, Bernd G. Janzen, Attorney-Adviser, Office of the Chief Counsel for 


Import Administration, United States Department of Commerce, of counsel, for defen- 
dant. 


LeBoeuf, Lamb, Greene & MacRae, L.L.P, (Pierre F. de Ravel d’Esclapon, Mary Patricia 
Michel, and William C. Sjoberg) for defendant-intervenor. 


OPINION 

RESTANI, Judge: This matter is before the court on U.S. Steel Group’s, 
a Unit of USX Corporation, and Bethlehem Steel Corporation’s (collec- 
tively “Domestic Producers”) and AG der Dillinger Hiittenwerke’s 
(“Dillinger”) cross-motions for judgment on the agency record, pur- 
suant to USCIT R. 56.2. Under review are the Department of Com- 
merce’s (“Commerce”) final results in the second antidumping duty 
administrative review of Certain Cut-To-Length Carbon Steel Plate 
from Germany, 62 Fed. Reg. 18,390 (Dep’t Commerce 1997) (final re- 
sults) [hereinafter “Final Results” ]. 





118 CUSTOMS BULLETIN AND DECISIONS, VOL. 32, NO. 31, AUGUST 5, 1998 


Before the court, the Domestic Producers raise the following argu- 
ments: (1) Commerce incorrectly calculated the ratio applied to total ac- 
tual profit in calculating constructed export price (“CEP”), and (2) 
Commerce erred in failing to deduct antidumping (“AD”) and counter- 
vailing (“CVD”) duties from CEP. Dillinger, in its motion, raises the fol- 
lowing arguments: (1) Commerce erred in its classification of Dillinger’s 
U.S. sale as a CEP sale, and (2) even if Commerce properly classified Dil- 
linger’s U.S. sale as a CEP sale, it erred by deducting related party com- 
missions in the CEP calculation. 


I. FACTS 
\. Procedural Background 


On August 19, 1993, Commerce published an antidumping duty order 
on, inter alia, certain cut-to-length carbon steel plate from Germany. 
Certain Hot-Rolled Carbon Steel Flat Products, Certain Cold-Rolled 
Carbon Steel Flat Products, Certain Corrosion-Resistant Carbon Steel 
Flat Products and Certain Cut-to-Length Carbon Steel Plate from Ger- 
many, 58 Fed. Reg. 44,170, 44,171 (Dep’t Commerce 1993) (orders). The 
final margin imposed on Dillinger pursuant to that order was thirty six 
percent. Jd. Commerce subsequently conducted an administrative re- 
view of Dillinger’s sales, which resulted in an antidumping duty of 
2.61%. Certain Cut-To-Length Carbon Steel Plate from Germany, 61 
Fed. Reg. 26,159, 26,160 (Dep’t Commerce 1996) (amended final re- 
sults). 

On August 16, 1995, Dillinger requested a second administrative re- 
view of its sales of certain cut-to-length carbon steel plate during the pe- 
riod of review (“POR”), from August 1, 1994 through July 31, 1995. 
Letter from Leboeuf, Lamb, Greene & MacRae L.L.P to the U.S. Depart- 
ment of Commerce (Aug. 16, 1995), at 1, PR. 2, D.P App., Tab 1, at 3. On 
September 8, 1995, Commerce published a notice initiating the second 
administrative review of the antidumping duty order on certain cut-to- 
length carbon steel plate from Germany. Cold-Rolled and Corrosion Re- 
sistant Carbon Steel Flat Products and Certain Cut-To-Length Carbon 
Steel Plate from Various Countries, 60 Fed. Reg. 46,817, 46,817 (Dep’t 
Commerce 1995) (notice of initiation). 

On October 4, 1996, Commerce preliminarily determined that there 
was no margin of dumping for Dillinger, and classified Dillinger’s sale as 
an export price (“EP”) transaction. Certain Cut-to-Length Carbon Steel 
Plate from Germany, 61 Fed. Reg. 51,907, 51,907-08 (Dep’t Commerce 
1996) (prelim. results) [hereinafter “Preliminary Results”). At a hear- 
ing on November 22, 1996, both sides extensively discussed the charac- 
terization of Dillinger’s U.S. sale as EP and other issues. U.S. 
Department of Commerce Public Hearing Transcript (Nov. 22, 1996), at 
4-41, PR. 93, D.P App., Tab 8, at 30-67. Commerce issued its Final Re- 
sults on April 15, 1997, categorizing Dillinger’s U.S. sale as a CEP sale 


and calculating a final margin of three percent. Final Results, 62 Fed. 
Reg. at 18,391, 18,395. 
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B. Domestic Producer’s Motion 
1. Movement Expenses in CEP Profit Calculation 

Because Commerce determined in the Final Results that Dillinger’s 
U.S. sale was a CEP transaction, 62 Fed. Reg. at 18,391, Commerce made 
adjustments pursuant to 19 U.S.C.A. § 1677a(d) (West Supp. 1998), in- 
cluding reducing the price used to establish CEP by the profit allocated 
to expenses described in § 1677a(d)(1) and (2). Thus, Commerce calcu- 
lated the total U.S. expenses component of the profit allocation ratio by 
summing U.S. commissions, U.S. direct expenses (credit), U.S. indirect 
expenses, and U.S. inventory carrying costs which become the numera- 
tor in a percentage applied to total actual profit. See U.S. Department of 
Commerce Internal Memorandum from N. Decker to the File (Apr. 2, 
1997), at 2, PR. 97, D.P App., Tab 9, at 49 [hereinafter “Analysis Memo- 
randum”|. Movement expenses were not included in this uncontested 
calculation. 

In calculating the total expenses component for the denominator of 
the applicable percentage, Commerce summed Dillinger’s total cost of 
goods sold (general and administrative expenses, interest expenses, 
packing expenses, and cost of manufacture) and total selling expenses 
(direct expenses, commissions, and indirect selling expenses). Jd. at 3, 
D.P App., Tab 9, at 50. Commerce also included total movement expenses 
(total U.S. and home market movement expenses). Id. Domestic Produc- 
ers challenge this approach, of including movement expenses in the de- 
nominator but not in the numerator of the “applicable percentage,” as 
contrary to the statute and non-proportional. 


2. Deduction of Antidumping and Countervailing Duties from CEP 

Section 1677a(c)(2)(A) of Title 19 provides that the price used to es- 
tablish EP and CEP shall be reduced by “the amount, if any, included in 
such price, attributable to any additional costs, charges, or expenses, 
and United States import duties.” 19 U.S.C.A. § 1677a(c)(2). Before the 
agency, Domestic Producers argued that Commerce must deduct actual 
antidumping and countervailing duties from the price used to establish 
EP or CEP Final Results, 61 Fed. Reg. at 18,394. Relying on the lan- 
guage of the statute and the legislative history, Domestic Producers ar- 
gued that the phrase “any * * * United States import duties” includes 
AD and CVD because such duties are “incident to bringing the subject 
merchandise from the original place of shipment in the exporting coun- 
try to the place of delivery in the United States.” Id. 

Commerce rejected Domestic Producers’ argument, noting its long- 
standing position that AD and CVD duties are not a cost within the 
meaning of § 1677a(c)(2)(A). Id. at 18,395. Specifically: 


AD and CVD duties are unique. Unlike normal duties, which are an 
assessment against value, AD and CVD duties derive from the mar- 
gin of dumping or the rate of subsidization found. Logically, AD and 


1 Adjustments under 19 U.S.C.A. § 1677a(c) are made to both EP and CEP sales. Section 1677a\d applies to CEP 
sales only. 
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CVD duties cannot be part of the very calculation from which they 
are derived. 


Id. Commerce concluded that such double counting, i.e., accounting for 
the same unfair trade practice twice is unjustifiable. Jd. Domestic Pro- 
ducers challenge this reasoning. 
C. Dillinger’s Motion 
1. EP v. CEP Sales Classification 

From the initial investigation through the first administrative review 
and the preliminary results of the second administrative review, Com- 
merce has addressed the issue of whether the sales activities of Dilling- 
er’s US. affiliate, Francosteel Corporation (“Francosteel”), were such 
that Dillinger’s U.S. sales were properly classifiable as EP sales rather 
than as CEP sales. In all of the previous determinations, Commerce 
classified Dillinger’s sales as EP sales. Certain Hot-Rolled Carbon Steel 
Flat Products, Certain Cold-Rolled Carbon Steel Flat Products, Certain 
Corrosion-resistant Carbon Steel Flat Products and Certain Cut-to- 
Length Carbon Steel Plate from Germany, 58 Fed. Reg. 37,136, 
37,139-40 (Dep’t Commerce 1993) (final determ.); Certain Cut-to- 
Length Carbon Steel Plate from Germany, 61 Fed. Reg. 13,834, 13,843 
(Dep’t Commerce 1996) (final review) [hereinafter “First Administra- 
tive Review” |; Preliminary Results, 61 Fed. Reg. at 51,908. For example, 
in the First Administrative Review, Commerce stated that: 


[a]lthough Francosteel takes title to the merchandise and partici- 
pates in sales negotiations, we found at verification that it does not 
have the flexibility to set the price of the steel and only acts as a proc- 
essor of sales-related documentation. 


61 Fed. Reg. at 13,843 (emphasis added). 

For the first time in the Final Results of the second administrative re- 
view, Commerce classified Dillinger’s sale, an “uncomplicated sale” in 
Dillinger’s processing terminology, as a CEP transaction, stating: 


[iln the first administrative review, [Commerce]’s determination 
that Francosteel acted merely as a processor of sales-related docu- 
mentation was based mainly upon the finding that Francosteel 
lacked “the flexibility to set the price of the steel.” We have deter- 
mined that this was not the case during the present review. 


Final Results, 62 Fed. Reg. at 18,392 (citations omitted). Dillinger seeks 
restoration of EP status. 


2. Deduction of Commissions in CEP Calculation 


Section 1677a(d)(1)(A) of Title 19 instructs Commerce to deduct from 
the CEP starting price “commissions for selling the subject merchan- 
dise in the United States.” In the Analysis Memorandum, Commerce 
deducted commissions paid by Dillinger to Daval and Francosteel under 
the variable “COMMISU.” Analysis Memorandum, at 1-2, D.P. App., 
Tab 9, at 48-49. 
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Commerce investigated the commissions paid by Dillinger to Daval 
SA (“Daval”) and by Daval to Francosteel throughout the second ad- 
ministrative review. Dillinger responded in its questionnaire response: 


Both Daval and Francosteel are related to Dillinger through its par- 
ent, Usinor Sacilor. * * * Dillinger pays Daval |a] percent of the 
FOB European port value of the plate on all U.S. sales for its servi- 
ces. Daval, in turn pays Francosteel [a] percent of this FOB value. 

There are no other intracompany sales commissions 
These payments do not depend on the customer or class of custom- 
er. Nor do these payments depend on the product subcategories or 
any other criteria. The amounts reported in the computer tape are 
not allocated. Rather, they are the actual g amounts paid. 


Dillinger is unable to prove that the commissions it pays Daval and 
Francosteel are arm’s length transactions. Dillinger does not use 
any unrelated commissionaires in the U.S. Dillinger also does not 
have any information indicating what the general industry practice 
is in the U.S. regarding commissions. 
Dillinger’s ee Respon se (Nov. 18, 1995), at 18-19, PR. 27, 
Dillinger’s App., Tab 3, at 55-56. 

Commerce’s een teelinin report on U.S. sales reviewed whether com- 
missions paid to Francosteel and Daval in the U.S. market were at 
arm’s-length. U.S. Sales Verification Report (June 13, 1996), at 14, C.R. 
20, D.P App., Tab 8, at 47. Commerce concluded that the amount re- 
ported is the amount Dillinger pays to Daval and that Daval pays to 
Francosteel. Jd. No discrepancies were found. Jd. Moreover, Commerce 
noted that “Francosteel stated that they are unable to demonstrate the 
arm’s length nature of commissions as all unrelated sales involve sepa- 
rate buying and selling functions rather than commissioned sales.” Id. 

In the Preliminary Results, Commerce categorized Dillinger’s U.S. 
saleas EP and determined that no dumping margin existed for Dillinger. 
61 Fed. Reg. at 51,907-08. In the Final Results, Commerce changed the 
categorization of Dillinger’s sale to CEP 62 Fed. Reg. at 18,391. In re- 
sponse to this change, Commerce also deducted commissions paid by 
Dillinger to Daval and Francosteel from CEP. See Analysis Memoran- 
dum, at 1-2, D.P App., Tab 9, at 48-49 (commissions are indicated by 
variable “COMMISU” and are subtracted from CEP). Dillinger argues 
this was incorrect given the relatedness of the parties. 


I]. JURISDICTION AND STANDARD OF REVIEW 

The court has jurisdiction pursuant to 28 U.S.C. § 1581(c) (1994), as 
this is a challenge to a final antidumping duty determination under 19 
U.S.C. § 1516a (1994). 

In reviewing the final results of an antidumping administrative re- 
view, the court must determine whether Commerce's interpretation 
and application of the antidumping statute is supported by substantial 
evidence and is in accordance with the law. See 19 US.C. 
§ 1516a(b)(1)(B). 
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III. Discussion 
A. Domestic Producers’ Motion 
1. Movement Expenses in CEP Profit Calculation 

Pursuant to 19 U.S.C.A. § 1677a(d)(3), the price used to establish 
constructed export price shall be reduced by “the profit allocated to the 
expenses” described in 19 U.S.C.A. § 1677a(d)(1) (selling expenses) and 
19 U.S.C.A. § 1677a(d)(2) (cost of any further manufacture or assem- 
bly). For the purpose of § 1677a(d)(3), “profit shall be an amount deter- 
mined by multiplying the total actual profit by the applicable 
percentage.” 19 U.S.C.A. § 1677a(f)(1). The statute defines the applica- 
ble percentage as “the percentage determined by dividing the total 
United States expenses by total expenses.” Id. § 1677a(f)(2)(A). Total 
United States expenses in the applicable percentage are defined as “the 
total expenses described in subsection (d)(1) and (2) of this section.” Id. 
§ 1677a(f)(2)(B). It is Commerce’s practice to exclude movement ex- 
penses from the total U.S. expenses numerator. See Import Administra- 
tion Policy Bulletin 97-1, (Sept. 4, 1997), at 7, Def.’s App., Ex. 1, at 7 
Total expenses are defined as “all expenses * * * which are incurred 

wit h respect to the production and sale of such merchandise.” 19 
U.S.C.A. § 1677a(f)(2)(C) (emphasis added). 

Dothaatic Producers contend that Commerce’s inclusion of move- 
ment expenses in the “total expenses” denominator is contrary to the 
express terms of the statute and Commerce’s past practice. For this pur- 
pose, Domestic Producers contend that total expenses are limited to “all 


expenses * * * with respect to the production and sale of such [su bject] 
merchandise.” See 19 U.S.C.A. § 1677a(f)(2)(C) (emphasis added).? The 
Domestic Producers anger that movement expenses are defined sepa- 
rately in 19 U.S.C.A. § 1677a(c)(2)(A)3, and that this provision covers ex- 
penses exclusive of those ee as selling expenses in 19 U.S.C.A. 
§ 1677a(d)(1), and manufacturing expenses in 19 USCA. 


f)(2)(C) reads in its entirety 


Total expenses 

I 1 “total expenses” means all expenses in the first of the following categories which applies and which 
r on behalf of the foreign producer and foreign exporter of the subject merchandise and by or on behalf 
States seller affiliated with the producer or exporter with respect to the production and sale of such 


are 


das 
tablis! hing nor mé > value at construc as export price 
‘ ncurre + with respect to the narrowest category of merchandise 
and the export ountry which includes the subject merchandise 
iii) The expenses incurred with respect to the narrowest category of merchandise sold in all 
which includes the subject merchandise 
19 U.S.C.A. § 1677a(f(2C 


sold in the United State 


countries 


’ Section 1677a(c)(2)(A) defines movement expenses as: 


costs, charges, or expenses and United States import duties, which are incident to bringing the subject merchan- 
dise from the original place of shipment in the exporting country to the place of delivery in the United States 
19 U.S.C.A. § 1677alc(2KA 
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§ 1677a(d)(2).4 Because of this distinction among expenses, Domestic 
Producers contend that movement expenses cannot be included in the 
total expense denominator as a subset of production or sales expenses. 
Furthermore, Domestic Producers contend that Commerce's construc- 
tion of the statute is unreasonable because it disrupts the symmetry and 
proportionality between the ratio of total U.S. expenses and total expen- 
ses. The court agrees. 

In the instant case, the language defining total expenses is not entire- 
ly clear as to whether movement expenses should be included in the to- 
tal expenses denominator.° See 19 U.S.C.A. § 1677a(f)(2)(C). The statute 
defines “total expenses” as “all expenses * with respect to the pro- 
duction and sale of such [subject] merchandise.” 19 U.S.C.A. 
§ 1677a(f)(2)(C). Commerce suggests that the plain language of the stat- 
ute instructs it to identify “all expenses,” including movement ex- 
penses, and that the subsequent reference to “production and sale” is no 
more than a general requirement that the expenses be linked to the sub- 
ject merchandise. 

The broad reading of the statute, which Commerce proposes, negates 
the meaning of the limiting language referring to selling and production 
expenses. This is no reason to presume Congress included these specifi- 
cations by happenstance, or only to show that the expenses are linked to 
the subject merchandise and foreign like product. It likely included the 
language to mirror the numerator, which is explicitly limited to selling 
and manufacturing expenses. Thus, one might conclude that the broad- 
er structure of the statute, if not the language of the provision itself, re- 
solves the issue in favor of the Domestic Producers’ interpretation. 
Assuming arguendo that there is some ambiguity, the court considers 
the reasonableness of Commerce’s interpretation. 

The arguments Commerce advances in support of its construction of 
the statute are not persuasive, and the interpretation of total expenses 
for this purpose, which includes movement expenses, is unreasonable 
First, Commerce’s interpretation is unreasonable because it conflicts 
with its past practice of consistently distinguishing between movement 
and production or selling expenses in other circumstances. See, e.g., 
Furfuryl Alcohol from the Republic of South Africa, 62 Fed. Reg. 61,084, 
61,091 (Dep’t Commerce 1997) (final results) (classifying expenses in- 


4 Section 1677a(d)(1) and (2) of 
(d) Additional adjustments to ce 
For purposes 
1) the amou f an I 
porter, or the affiliate rin the U 
which value f 
(A) commissions for selling the subjec rchandise in th 
B) expenses that result from, and bear a direct relationship t 
and warranties 
(c) any selling expenses that the seller pays o1 
D) any selling expenses not deducted under s 
(2) the cost of any further manufacture or assembly (including additional r 
stances described in subsection (e) of this section 


19 U.S.C.A. § 1677a(d)(1) & (2 


° Moreover, the Statement of Administrative Action 
does it definitively support that of the Domestic Producer 
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‘shipping insurance purposes as movement expense and not a 
ig expense); Silicon Metal from Brazil, 62 Fed. Reg. 47,441, 
p’'t Commerce 1997) (amended final results) (“inland freight 

nt expense, and not a selling expense); Certain Stainless 
from France, 62 Fed. Reg. 7206, 7212 (Dep’t Commerce 


1114 


ts) (warehousing is a movement expense and not a sel- 


Commerce incorrectly discounts the proportionality thé ut 
logically exist between the total and total U.S. expenses. Total U.S 


total 


expenses constitutes the applicable percentage. 19 

a(f)(1). Logically, the numerator and the denominator of 
this ratio should be drawn from the same pool of expenses. The SAA im- 
plies that such a proportionality should exist. It indicates that the CEP 
profit deduction should reflect “the proportion which the U.S. manufac- 
{ nd selling expenses constitute of the total mé oan iring and 
selling expenses.” Statement of Administrative Action, ac companying 
H.R. Rep. 5110, 103™ Cong., at 824 (1994), reprinted in 1994 
U.S.C.C.A je 3773. Accordingly, the same types of costs should be used in 
both sides of ratio. Commerce has not demonstrated that such pro- 
portionality shel not exist.© Therefore, movement expenses may not 
be included in the denominator of the ratio to be applied to actual total 
pro 


T 


2. Deduction of AD ye Duties from CEP 
Section 1677a(c) of Title 19 lays the framework for calculating the 
ls 


price upon which the ne umping margin is based. The provision calls 
for Commerce to increase the export and constructed export price by, in- 
ter alia, “the amount of any countervailing duty imposed on the subject 
merchandise to offset an export subsidy.” 19 U.S.C.A. 
§ 1677a(c)(1)(C). Section 1677a(c)(2)(A) specifies that the price should 
be reduced “except as provided for in paragraph (1)(C),” by: 


the amount, if any, included in such price, attributable to any addi- 

tional costs, charges, or expenses, and United States import duties, 
which are . incident to bringing the subject merchandise from the 
original place o Loca cen in the exporting country to the place of 
delivery in the United States. 

19 US.C.A. s 1677a(c)(2)(A). 

Domestic Producers argue that Commerce must deduct actual anti- 
dumping and countervailing duties from the price to establish EP o 
CEP. Relying on the language of the statute and the legislative history, 
Domestic Producers argue that the phrase “any * * * United States im- 
port duties” includes AD and CVD duties because such duties are “inci- 


{ 
i 
I 


ation that would support abandonment of propx 
such reason even when specifically reque 
it post-argument memorandum provides no < 
t should not be proportional. It assumes t 
sides of the ratio. This is not logical. Furthe i ne 
s for determining total actual profit must be defined in same manner as 
o. Whether movement expenses are to be included in the actual profit calculation 





U.S. COURT OF INTERNATIONAL TRADE 125 


dent to bringing the subject merchandise from the original place of 
shipment in the exporting country to the place of delivery in the United 
States.” 

Specifically, Domestic Producers contend that the failure of the draft- 
ers to define “United States import duties” in the Antidumping Act of 
1921 indicates that Congress intended only the ordinary meaning for 
this term, which according to Domestic Producers includes both AD and 
CVD duties. Additionally, Domestic Producers point to the 1979 Trade 
Agreement Act’s specific exclusion of CVD imposed to offset export sub- 
sidies from the reduction to CEP and EP for import duties for support of 
their claim that AD and CVD duties are included in “United States im- 
port duties.” Otherwise, the exempting phrase would be redundant. 
Commerce argues that the addition required by § 1677a(c)(1)(C) lowers 
the dumping margin by the amount of the export subsidy. Commerce 
claims that this addition of export-subsidy countervailing duties to the 
price in the United States cannot be deprived of its logical effect by an 
offsetting deduction, and this is the sole reason for the reference to ex- 
port subsidies in § 1677a(c)(1)(e). 

Relying on an extension of the holdings of several cases, Domestic 
Producers also argue that AD and CVD duties should be deducted from 
U.S. price because the amounts are determinable and not estimates. 
Furthermore, Domestic Producers claim that Commerce’s explanation 
that such a deduction would result in double-counting is unreasonable 
because of the clear statutory mandate to deduct AD and CVD duties 
from U.S. price. Domestic Producers maintain that, even if it were a le- 
gitimate policy rationale, the policy cannot apply to countervailing du- 
ties which are designed to offset the amount of subsidization benefitting 
the subject merchandise, and not the amount of price discrimination. 

While Domestic Producers’ statutory construction arguments raise 
concerns about Commerce’s interpretation, the statute may still be seen 
as ambiguous and the court will not reject its previous holding in AK 
Steel Corp. v. United States, 988 F. Supp. 594 (Ct. Int’! Trade 1997). The 
facts and arguments in AK Steel as to AD and CVD duties in general are 
strikingly similar to those in the present case. There, as here, the domes- 
tic producers contest Commerce’s decision not to deduct antidumping 
and countervailing duties from U.S. price when calculating the dumping 
margin. Jd. at 607. The court held that the term “United States import 
duties” is not defined, and upheld Commerce’s interpretation as reason- 
able. Id. 

In doing so, the court rejected the claim that PQ Corp. v. United 
States, 11 CIT 53, 652 F Supp. 724 (1987) and Federal-Mogul Corp. v. 
United States, 17 CIT 88, 813 F Supp. 856 (1993), implicitly endorse the 
deduction of actual antidumping duties. See AK Steel, 988 F. Supp. at 
608. The court noted Commerce’s longstanding policy against such a 
practice and Commerce’s rational concern that a deduction of AD and 
CVD duties from U.S. price would result in double-counting. Id. at 
607-08. Double-counting would result if an additional deduction was 
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made from U.S. price for the same AD duties that were used to offset 
pricing discrimination between the two markets. Id. at 607. The court 
also explicitly stated that Commerce’s rationale applied to countervail- 
ing duties as well. Id. at 607-08.’ The court stated further that the im- 
permissible double-counting would still result even if antidumping and 
countervailing duties were defined as falling within “additional costs, 
charges, and expenses,” instead of “United States import duties.” See 
/. at 608 n.12 

Further, in Hoogovens Staal BV v. United States, Consol. Ct. No. 
96-10-02394, Slip Op. 98-27, 1998 WL 178720 (Ct. Int’! Trade Mar. 13, 
1998), the petitioners also asked for a remand so that Commerce could 
deduct antidumping duties as “United States import duties” or other 
“costs, charges or expenses” from U.S. price. Id. at 5, 1998 WL 178720, 
at *2. The court, as in AK Steel, held that the definition of the terms 
“United States import duties” and “costs, charges and expenses” is un- 
clear. Jd. at 18, 1998 WL 178720, at *6. The court also held that Com- 
merce’s decision not to deduct antidumping duties as “United States 
import duties” or other cost is a reasonable interpretation of the statute 
in accordance with the law. Id. at 219, 1998 WL 178720, at *7. Echoing 
the holding in AK Steel, the court noted that “Commerce’s long-stand- 
ing policy and practice is not to treat estimated or final antidumping or 
countervailing duties as import duties or costs under 19 U.S.C. 
§ 1677a(d).” Id. at 18, 1998 WL 178270, at *6.° 

Domestic Producers respond expressly for the first time in their reply 
brief that Commerce’s rationale does not apply to the treatment of coun- 
tervailing duties imposed to offset non-export subsidies. The Domestic 
Producers assert that domestic subsidies are not presumed to have any 
particular price effect, and are not presumed to have equal price effects 
in the home and U.S. markets. Accordingly, Domestic Producers argue 
that Commerce has failed to demonstrate that the deduction of non-ex- 
port CVD duties from U.S. price would result in a double remedy or an 
impermissible double-counting. 

The court has upheld Commerce’s interpretation that countervailing 
duties should not be deducted from U.S. price, based on Commerce’s 
position against double-counting. See AK Steel, 988 F. Supp. at 607-08. 
Domestic Producers ask the court to make a narrow exception to this 


»f the GATT provides that 


ny contracting party imported into the territory of any other contracting party 
ping and countervailing duties to compensate for the same situation of dumping 


e generally intended to be GATT consistent, Commerce’s desire to avoid double reme 


rt duties” to be ambiguous without explicitly considering legislative history that would, according to them, 

se. The Domestic Producers cite to the 1921 Antidumping Act. See S. Rep. No. 67-16, at 10-14. In doing 

1e Domestic Producers admit that the legislative history of the 1921 Act is silent as to the definition of the term 

i States import duties.” Allegedly this indicates that Congress intended for the phrase “United States import 

ut to hai s ordinary meaning and thus would include all duties imposed by the United States on imports, such 

1s antidumping and countervailing duties and “custom duties” identified elsewhere in the statute. Domestic Produc- 
ers point to C.J. Tower & Sons v. United States, 71 F.2d 438, 445 (C.C.PA. 1934), as an example of this interpretation 
Domestic Prodi argument is not persuasive, especially in light of their admission that the legislative history is 


silent as to the definition of “United States import duties.” While the language of C.J. Tower is supportive, its holding is 


not on point 
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general rule and find that Commerce’s interpretation and rationale are 
unreasonable as applied to the deduction of countervailing duties de- 
signed to offset non-export subsidies. 

Based on the information presented, the distinction that Domestic 
Producers attempt to make between the export and non-export counter- 
vailing duties is not a viable one. The double counting concern is still 
relevant if Commerce decides to deduct non-export countervailing du- 
ties. Logically, the deduction of a countervailing duty, whether export or 
non-export, from the U.S. price used to calculate the antidumping mar- 
gin would result in a double remedy for the domestic industry. Com- 
merce has already corrected for the subsidies on the subject 
merchandise in the countervailing duty order, thereby granting the do- 
mestic industry a remedy. To deduct such countervailing duties from 
U.S. price would create a greater dumping margin, in effect a second 
remedy for the domestic industry. Therefore, Commerce’s rationale for 
not deducting countervailing duties is reasonable as applied to both ex- 
port and non-export countervailing duties. 

B. Dillinger’s Motion 
1. EP v. CEP Sales Classification 

In making its determination, Commerce applied the three-part sales 
classification test developed in response to PQ Corp. v. United States, 11 
CIT 53, 652 F. Supp. 724 (1987), and followed in Independent Radionic 
Workers of America v. United States, No. 86-12-01551, Slip Op. 95-45, 
1995 WL 116219, at *1 (Ct. Int’] Trade Mar. 15, 1995).° Its conclusion 
turned on the third prong of the test, whether “the related selling agent 
located in the United States acts only as a processor of [sales-related] 
documentation and a communication link between the foreign producer 
and the unrelated buyer.” Final Results, 62 Fed. Reg. at 18,391. Thus, 
the crux of the current controversy, whether the change from EP to CEP 
was correct, focuses on Dillinger’s relationship with Francosteel, and 
the latter’s activity in the sales transaction. The parties rely on the fol- 
lowing record evidence in stating their positions. 

On October 17, 1995, Dillinger submitted its response to Section A of 
Commerce’s antidumping questionnaire. See Dillinger’s Section A Re- 
sponse (Oct. 17, 1995), at 1, C.R. 2, D.P Response App., Tab 1, at 1. Dil- 


linger described the functions performed by Francosteel as the 
following: 


Francosteel negotiates with the U.S. customer on a case-by-case ba- 
sis. This applies to both service centers/distributors and end-users. 
Francosteel is as well responsible for such charges as maritime in- 
surance, customs duty upon entry in the U.S. and U.S. brokerage 
and wharfage. Some customers require delivery to their plants. 
Francosteel invoices customers and is responsible for collection of 
payment. Francosteel serves as the importer of record. Dillinger 


Q 7 a 
9 Dillinger does not challenge the applicability of the PQ. test itself and that issue is not decided here 
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provides technical service, warranty and other after-sales service, 
advertising. 


Id. at 9-10, D.P. Response App., Tab 1, at 15-16. Dillinger explained that 
“Francosteel has no price list for the American market” and “[p]rices 
are negotiated with individual customers on a case-by-case basis, rela- 
tive to the existing market conditions for a given product.” Dillinger’s 
Revised Section A Response (Oct. 19, 1995), at 138, PR. 17, Dillinger’s 
App., Tab 2, at 26. Additionally, 


[w]hen negotiating U.S. price, Francosteel’s plate sales people try 
to achieve the highest selling price possible under the particular 
market conditions prevailing at the time of sale. Francosteel’s plate 
manager is guided by ongoing discussions with Dillinger regarding 
the price levels in the U.S. for sales of common plate qualities. Fran- 
costeel consults Dillinger for pricing on “project sales,” i.e., those 
presenting particular technical issues. Before Francosteel accepts a 
particular order from a customer, it holds discussions with Dillinger 
and obtains Dillinger’s approval. 


Id. Finally, in describing its back-to-back invoicing process for U.S. plate 
sales, Dillinger explained that “Francosteel must pay Dillinger accord- 
ing to certain terms of payment, which have no direct link with the re- 
ceipt of payment by Francosteel from the U.S. customer.” Jd. at 16, 
Dillinger’s App., Tab 2, at 29. 

Francosteel’s responsibilities change somewhat according to the com- 
plexity of the sale. In “uncomplicated sales,” such as those involving re- 
peat orders from an existing customer, Francosteel is guided by 
Dillinger’s “periodic guidance as to what minimum price levels to seek 
inthe U.S. market.” Jd. at 14, Dillinger’s App., Tab 2, at 27; see also Sales 
Verification Report (June 13, 1996), at 4-5, Dillinger Reply Br., Tab 2, at 
4-5. In this type of sale, Francosteel’s sales people negotiate the highest 
price possible and then submit the order to Dillinger for approval. U.S. 
Sales Verification Report, at 4, PR. 71, Dillinger’s App., Tab 6, at 4. 

In more complex sales or “project sales” involving a type of plate not 
commonly produced by Dillinger, Francosteel obtains the customer’s 
specifications and sends them to Dillinger. Dillinger’s Revised Section A 
Response, at 14, Dillinger’s App., Tab 2, at 27. Dillinger will inform 
Francosteel, sometimes after several rounds of negotiations with the 
customer via Francostee!, of its approval of the specifications and price 
quotation. Id. 

In response to Commerce’s supplemental questionnaire on the specif- 
ic issue of Francosteel’s authority to negotiate sales independently of 
Dillinger, Dillinger asserted: 


[iJn all cases Dillinger sets the terms of sale, including price. In un- 
complicated sales, as in complex sales, Dillinger always reserves the 
right to refuse an order entered through Francosteel’s computer 
system. However, as a general rule, such a situation usually does 
not occur because the Product Manager at Francosteel, through 
daily telephone contact with Dillinger, is constantly aware of the 
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terms which would be acceptable to Dillinger, and he therefore will 
make no offers inconsistent with these terms. 


Dillinger’s Supplemental — A Response (Feb. 14, 1996), at 13, PR. 
19, Dillinger’s App., Tab 4, at 18. With its Supplemental Response Dil- 
ist a the fourth quarter of 1994. Id. 

Once an order is received from the customer, Francosteel conducts a 
credit check on the customer. U.S. Sales Verification Report, at 5, Dil- 
linger’s App., Tab 6, at 5. Once this credit analysis is complete, Francos- 
teel enters the sales information into a computer system and transmits 
it electronically to Dillinger. Jd. at 4, Dillinger’s App., Tab 6, at 4. Upon 
review of the information, Dillinger confirms the sale with Francosteel. 
Id. Production does not begin until Dillinger’s sales confirmation. Id. at 

r’s App., Tab 6, at 5. Dillinger produces and ships the mer- 
chandise and, once shipped, Dillinger sends Francosteel an invoice. Id. 
Francosteel in turn issues an invoice to the customer, usually when the 
merchandise arrives in the United States. Id. 

Commerce verified the portions of Dillinger’s questionnaire re- 
sponses concerning Francosteel’s role in the U.S. sales process for plate. 
The verification report summarized Francosteel’s pre-production role 
in the U.S. sales process as: 


I 
} 
li 


1 j 
linger provided a price 


Customer s¢ = in inquiry (orally or written) to Francosteel. Fran- 
costeel f irms up deté uils before forwarding to the mill for technical 
and sales responses. The mill returns with more technical ques- 
tions or with an rebnsitiieiti price (if the technical aspects are clear). 
The minimum price sent by Dillinger is an effective price to the cus- 
tomer (Dillinger knows it will get slightly less than that because the 
price includes expenses paid by Francosteel - insurance, brokerage, 
wharfage, and duty). If Francosteel thinks it can get more than the 
minimum price guideline, it will. The minimum price is dictated to 
Francosteel by the mill, although Francosteel negotiates with the 
customer to get the best price possible. 


Id. at 4, Dillinger’s App., Tab 6, at 4. 

In their administrative brief, Domestic Producers argued that con- 
trary to Commerce’s finding in the Preliminary Results, Dillinger’s U.S. 
sale was a CEP transaction. Domestic Producers noted that Francosteel 
performed numerous substantial functions beyond processing sales-re- 
lated documentation because it: 


purchases the subject merchandise from Dillinger and resells it 

- bears all risks of loss; acts as the importer of record for Dilling- 
er plate sales; takes title to the subject merchandise, and retains 
title to the merchandise for a substantial period of time following 
exportation; holds itself out as the seller of the subject merchandise 
to its U.S. customers; finances the sale of subject merchandise to its 
U.S. customers; and provides numerous additional services and in- 
curs additional expenses on behalf of its sales of the subject mer- 
chandise. Moreover, Francosteel creates and retains substantially 
more documentation regarding sales of the subject merchandise 
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than would be the case if it were merely a document processor and 
communication link. 
Dom. Prod. Case Brief, at 5-6. 

In the Final Results Commerce classified the U.S. sale as a CEP trans- 
action because Francosteel acted “as more than a processor of sales doc- 
uments and a communications link between the unrelated U.S. 
customer and Dillinger.” 62 Fed. Reg. at 18,391. Specifically, Commerce 
concluded that Francosteel “played a major role in negotiating and 
bringing about the sale, from the bidding stage through the final con- 
tract” and has “the flexibility to set the price of the steel” while Dilling- 
er’s sales role was “minimal.” Jd. at 18,391-92. Furthermore, 
Commerce listed Francosteel’s specific sales activities for the period as 
follows: (1) Francosteel either solicited or responded to the initial U.S. 
customer contact; (2) Francosteel received U.S. customers’ purchase or- 
ders; (3) Francosteel reviewed the U.S. customer’s credit history (1.e., 
ran a credit check on the U.S. customer); (4) using pricing and term 
guidelines provided by Dillinger, Francosteel negotiated the sale with 
the U.S. customer; (5) Francosteel took title to the merchandise; (6) 
Francosteel acted as importer of record; and (7) Francosteel invoiced 
the U.S. customer. Jd. Dillinger does not dispute the fact that Francos- 
teel performs these sales functions. 

On appeal, Dillinger argues that its involvement in the sales negoti- 
ation process was direct. Dillinger argues that it responded to specific 
customer inquiries with a price quote or established initial price guide- 
lines for merchandise regularly produced by Dillinger.'® Dillinger pro- 
vided daily guidance to Francosteel regarding prices and specifications 
of merchandise. Once an agreement was reached, Francosteel filled out 
an order sheet, checked the credit rating, and entered the information 
into the computer to share with Dillinger. Dillinger reviewed the order, 
and if in compliance, sent a confirmation to the customer. Thus, Dilling- 
er argues that it, not Francosteel, set and could change the terms of sale 
up to the shipment date. 

Commerce has devised a test which increasingly hinges on the subtle 
distinctions of the phrase “more than a processor of sales-related docu- 
mentation and a communications link.” This is not an easily adminis- 
trable test and the court suggests that Commerce attempt to draw some 
sharper lines. 

In the meantime the court must review application of the test used 
here. The court concludes that substantial evidence supports Com- 
merce’s decision that Francosteel played a more substantial role than in 
other cases where CEP classification was permitted. The record indi- 
cates that Francosteel actually negotiated for price above the Dillinger 
set minimum, whether or not Dillinger could in theory reject the price at 


10 Domestic Producers argue that this factual assertion is unsupported by the record. Domestic Producers note that 
while the Home Market Verification Report states that Dillinger has daily contact with Francosteel, nothing explicitly 
indicates that these contacts relate to price negotiation. Rather, Domestic Producers argue that the evidence suggests 


that Dillinger’s main involvement in the pricing of uncomplicated sales is to issue quarterly price guidelines. The evi- 
dence is not clear in this regard 
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a later time, that in the case of this “uncomplicated sale” communica- 
tion was not on a continuous basis, and Francosteel has flexibility to 
make decisions on its own as to price. These factors, combined with all 
the normal selling functions, which have not always led to CEP classifi- 
cation, legitimately may be viewed as pushing this sale over the edge 
into the CEP rather than the EP category. 


2. Commission Deduction from CEP 


Section 1677a(d)(1)(A) of Title 19 instructs Commerce to reduce the 
price used to establish CEP by the amount of “commissions for selling 
the subject merchandise in the United States.” The parties have noted 
the court’s description of Commerce’s pre-Uruguay Round practice 
with respect to commissions between related parties: 


Commerce generally does not make an adjustment for commissions 
paid to related parties. Commissions paid to related parties are con- 
sidered intra-company transfers of funds, and, as such, do not qual- 
ify for a circumstances-of-sale adjustment. As intra-company 
transfers of funds, these payments are considered to be part of the 
general operating expenses of the company, and not costs directly 
related to particular sales. 


Outokumpu Copper Rolled Prods. v. United States, 18 CIT 204, 209, 850 
F. Supp. 16, 21 (1994) (citations omitted). As described in Outokumpu 
Copper, in general, with respect to a circumstances of sale adjustment, 
Commerce applied a two prong test to determine whether an adjust- 
ment for related party commissions are appropriate: (1) “the commis- 
sions must be directly related to the specific sales,” and (2) “the 
commission arrangement must be the result of arm’s length negoti- 
ations.” Id. To determine the second prong of the test, Commerce: 


first compares the commissions paid to related and unrelated sales 
agents in the same market. If there are no commissions paid to un- 
related parties, Commerce then compares the commissions earned 
by the related selling agent on sales of merchandise produced by the 
respondent, to commissions earned on sales of merchandise pro- 
duced by other unrelated sellers or manufacturers. In appropriate 
circumstances, Commerce will also “examine the nature of the 
agreements or contracts between the manufacturer[s] and selling 
agent[s] which establish the framework for payment of commis- 
sions and for services rendered in return for payment.” 


Id. (quoting Coated Groundwood Paper from the United Kingdom, 56 
Fed. Reg. 56,403, 56,406 (Dep’t Commerce 1991)). 

Based upon the affiliation of Francosteel and Daval, Dillinger argues 
that Commerce erred by deducting the commissions in its CEP calcula- 
tion because it is Commerce’s practice to assume that commission pay- 
ments in related party transactions are not at arm’s length, and not to 
require that respondents prove that such payments are intra-company 
transfers. Thus, Dillinger requests a remand to Commerce to “simply 
recalculate U.S. price without making a deduction for the related party 
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commissions,” with all other aspects of the calculation remaining the 
same. Dillinger Reply Br. at 11. 

In response to Dillinger’s argument, Domestic Producers argue that 
Dillinger is barred from raising this issue because it failed to exhaust its 
administrative remedies by not contesting Commerce’s earlier deci- 
sions with respect to commissions in the context of the normal value cal- 
culation. In this situation, the fact that Dillinger did not contest the 
treatment of commissions for other purposes is insufficient to bar the 
argument. First, Commerce did not decide to deduct U.S. commissions 
from CEP until the Final Results, leaving Dillinger with only one forum 
in which to contest this determination, the court. It was the change to 
CEP and the deduction of US commissions from CEP that created a du- 
mping margin and thus prompted Dillinger to contest the determina- 
tion.!! This change, at least under the facts here, is sufficient to make 
commissions for CEP purposes a separate issue that could not have been 
contested before the agency. 

In the alternative, Domestic Producers argue that the remand should 
not be granted because Commerce did not err in its determination. They 
argue that Dillinger’s interpretation of Commerce’s practice, that Com- 
merce assumes that commission payments in related party transactions 
are not at arm’s length, and not to require that respondents prove that 
such payments are intra-company transfers, is incorrect.!* Rather, Dil- 
linger, having sole control over the relevant information, has the burden 
of proving that the commissions were not at arm’s length. Domestic Pro- 
ducers argue that Dillinger has failed to meet this burden as it relied on 
statements about home market commissions, “self serving” claims, and 
inadequate responses to Commerce’s questionnaire. 

The court in Outokumpu Copper, 18 CIT at 210, 850 F. Supp. at 22, 
implicitly addressed the burden of proof issue regarding commissions 
paid to a related party in the U.S. for circumstances of sale adjustment 
purposes. In Outokumpu Copper, petitioners contested Commerce’s re- 
mand determination that the respondent’s commissions were indirect, 
rather than direct selling expenses. Jd. at 208, 850 F. Supp. at 20. Specifi- 
cally, petitioners asserted that Commerce improperly failed to place the 
burden of proof on respondents to demonstrate that the payments were 


not made at arm’s length. Jd. at 210, 850 F. Supp. at 22. The court held 
that: 


Commerce seeks to determine whether the payments between re- 
lated parties were made at arm’s length. Commerce does not seek to 
prove that such payments were not made at arm’s length. Com- 
merce has chosen to operate under the assumption that commis- 
sion payments in related party transactions are not at arm’s length. 
[Petitioners] essentially argue that Commerce should abandon this 
presumption when considering related party commissions in the 
US market, and instead presume that the related party commis- 


11 The NV calculation is not challenged and may not be altered 


12 Commerce also disagrees with Dillinger’s interpretation of its practice, but did not articulate what the correct 
interpretation is 





U.S. COURT OF INTERNATIONAL TRADE 133 
sions were made at arm’s length. Commerce, however, has rejected 
the argument that related party commissions should be considered 
under different standards depending upon the market in which the 
commission is paid. 

Id. at 210-11, 850 F Supp. at 22. 

Domestic Producers argue that the holding in Outokumpu Copper 
cannot apply to situations where respondents are in sole control of the 
relevant information. Domestic Producers rely on Creswell Trading 
Co., Inc. v. United States, 15 F.3d 1054, 1060 (Fed. Cir. 1994), for the 
proposition that when information is sclely in the control of one party, 
the burden of production is placed on that party. 

While this statement generally may be true, the holding of Creswell 
Trading is of limited use here.'? Further, Dillinger does not want a com- 
mission deduction for CEP purposes and did not point to an incentive to 
come forward with information on this point.'* Moreover, Commerce 
also admitted at oral argument that its practice has not always been con- 
sistent with Outokumpu Copper. Treatment of commissions under the 
newly amended statute is not identical to that required by the statute 
applied in Outokumpu Copper. None of the parties explained well what 
burdens Commerce should now be imposing on respondents with regard 
to the facts involved in the various treatments of commissions under the 
statute. 

The court finds it unnecessary to resolve these sub-issues at this stage 
of the proceedings. As indicated, there is an explicit statutory direction 
to deduct commissions from the sales price of CEP sales. See 19 U.S.C.A. 
§ 1677a(d)(1)(A). The statute appears to require the expense repre- 
sented by commissions to be deducted whether or not the producer/ex- 
porter and US. selling agent are affiliated. Jd. Of course, if because of 
the relatedness of the producer and U.S. selling agent expenses repre- 
sented by the commissions are already accounted for by means of a de- 
duction for selling expenses nominally made under another provision of 
19 U.S.C.A. § 1677a(d) or the expense does not truly exist, no additional 
commission deduction need be made. 

Here, Commerce requests a remand because it may have double- 
counted certain U.S. expenses by deducting under “COMMISU” the 
commissions paid by Dillinger to Daval and by Daval to Francosteel, as 
well as Francosteel’s indirect selling expenses. The court finds that 
Commerce erred by not analyzing whether because of the relatedness of 
the parties double-counting occurred.!° Thus, this issue is remanded to 
Commerce to follow the statute’s instruction and make a deduction 


13 As was made clear in U.S. Steel Group v. United States, 18 CIT 1190, 1204-09, 873 F. Supp. 673, 689-92 (1994), 
aff'd, 96 F.3d 1352 (Fed. Cir. 1996), the particular burden shifting at issue in Creswell Trading cannot resolve most 
CVD-AD inquiries 

14 Whether it would have on balance an incentive because of the NV calculation was not discussed 

UE eh a: ; . 

+9 Before the court, Commerce stated 

While we do not accept Dillinger’s characterization of Commerce's practice, we nevertheless recognize that Com- 
merce may have erred in calculating Dillinger’s antidumping margin for the Final Results. 
This court has repeatedly held that it will not grant a remand to the agency without a finding that the agency erred 


Wheatland Tube Co. v. United States, 973 F. Supp. 149, 158 (Ct. Int’] Trade 1997). To remand without a finding of error 
negates the finality of the agency decision 
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from CEP for expenses attributable to commissions. Based on the facts 
specific to this case, at this stage the only acceptable reasons to not make 
a separate “COMMISU” deduction are: (1) because the expense does not 
truly exist; or (2) because the expense represented by such a deduction is 
otherwise accounted for under 19 U.S.C.A. § 1677a(d). 
CONCLUSION 

For the foregoing reasons, the court upholds Commerce’s classifica- 
tion of Dillinger’s U.S. sale as CEP and its treatment of antidumping 
and countervailing duties in calculating CEP The court remands to 
Commerce to remultiply total actual profit by a ratio which does not in- 
clude movement expenses in the total expenses denominator. The court 
also remands to Commerce to determine whether it over accounted for 
commissions in reductions to CEP and if so to correct its calculation. Re- 
mand results are due within sixty days. Objections are due twenty days 
thereafter, responses eleven days thereafter. 


(Slip Op. 98-97) 
US JVC Corp, PLAINTIFF v. UNITED STATES, DEFENDANT 
Court No. 96-01-00192 
[Defendant’s motion to dismiss for lack of jurisdiction is granted.] 
(Dated July 7, 1998) 


Galvin & Mlawski, (Jack D. Mlawski) for plaintiff. 

Frank W. Hunger, Assistant Attorney General; Joseph I. Liebman, Attorney-in-Charge, 
International Trade Field Office, Commercial Litigation Branch, Civil Division, United 
States Department of Justice (John J. Mahon); Office of Assistant Chief Counsel, United 
States Customs Service (Beth C. Brotman), of counsel, for defendant. 


OPINION 


GOLDBERG, Judge: In this case, the Court decides whether the ninety- 
day period for filing a protest in 19 U.S.C. § 1514(c)(3) (1994) is subject 
to equitable tolling. Both parties agree that plaintiff, US JVC Corp. 
(“JVC”), failed to protest the liquidation of certain color television re- 
ceivers from Taiwan within ninety-days after Defendant, the United 
States Customs Service (“Customs”), issued bulletin notices of liquida- 
tion. The parties disagree, however, on how this fact should affect the 
outcome of this case. Customs argues that the failure to file a timely pro- 
test deprives the Court of subject-matter jurisdiction. On the other 
hand, JVC contends that the Court can, and indeed should, equitably 
toll the ninety-day period when Customs notifies an importer that liqui- 
dation of its merchandise is suspended, and proceeds to liquidate it any- 
way. Although sympathetic to JVC’s position, the Court holds that the 
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ninety-day period for filing protests set forth in 19 U.S.C. § 1514(c)(3) is 
not subject to equitable tolling. Thus, the Court is forced to dismiss this 
action for lack of subject-matter jurisdiction. 

BACKGROUND 

This case revolves around the premature liquidation of seventeen en- 
tries of color television receivers imported by JVC between April 4, 1990 
and November 11, 1990. The receivers were manufactured in Taiwan by 
Kuang Yuan Co., Ltd. (“Kuang Yuan”) and were subject to an antidump- 
ing duty order. Color Television Receivers, Other Than Video Monitors 
From Taiwan; Antidumping Duty Order, 49 Fed. Reg. 18337 (Apr. 30, 
1984) (“Taiwanese Receivers”). As a result, when JVC entered the re- 
ceivers into the United States, it was required by law to deposit esti- 
mated antidumping duties with Customs.! See 19 U.S.C. § 1673e 
(assessment of duty); 19 U.S.C. § 1675 (administrative review of deter- 
minations). Shortly thereafter, Customs notified JVC in writing that liq- 
uidation of the entries was suspended. 

In early 1992, Commerce initiated its seventh administrative review 
of the antidumping duty order, which ultimately set the actual anti- 
dumping rate for color television receivers imported from Taiwan be- 
tween April 1, 1990 and March 31, 1991, including the receivers 
imported by JVC at issue here. See Color Television Receivers, Except for 
Video Monitors, From Taiwan; Preliminary Results of Antidumping 
Duty Administrative Review, 57 Fed. Reg. 555 (Jan. 7, 1992); Color Tele- 
vision Receivers, Except for Video Monitors, From Taiwan; Final Re- 
sults of Antidumping Administrative Review, 57 Fed. Reg. 20241 (May 
12, 1992) (“Final Results Seventh Review”). On January 9, 1992, pend- 
ing completion of the seventh review, Commerce directed Customs to 
continue to suspend the liquidation of the receivers manufactured by 
Kuang Yuan until it was specifically instructed otherwise. See E-Mail 
No. 2009116 (Jan. 9, 1992) (Director, Import Specialist Division to Re- 
gional Directors, Commercial Operations District, Area and Port Direc- 
tors). 

Contrary to these directions, on February 28, 1992, Customs errone- 
ously liquidated the seventeen entries of receivers at the estimated anti- 
dumping duty deposit rate(s) and posted bulletin notices of the 
liquidations. Meanwhile, because JVC knew that Commerce had or- 
dered Customs to suspend the liquidation of receivers manufactured by 
Kuang Yuan, and because the receivers that it imported were manufac- 
tured by Kuang Yuan, JVC never checked to see if bulletin notices of liq- 


uidation were posted for its entries. Thus, JVC was unaware of 
Customs’ mistake. 


1 Neither party discusses either what antidumping duty deposit rate(s) applied to JVC, or how much money JVC 
deposited with, and ultimately paid to Customs. The Court infers from the record that Customs used two different 
deposit rates, depending upon when the receivers entered the United States: a rate of 5.46 percent was used for receiv- 
ers entered before May 23, 1990; and a rate of .54 percent was used for receivers entered after May 23, 1990. See Tai- 
wanese Receivers, at 18338 (all others rate); and Color Television Receivers, Except for Video Monitors, From Taiwan; 
Preliminary Results of Antidumping Duty Administrative Review and Intent to Revoke in Part, 55 Fed. Reg. 21210, 
21212 (May 23, 1990) (Kuang Yuan rate) 
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On May 12, 1992, Commerce published the final results of the seventh 
administrative review. It determined that, for the period of review, no 
antidumping duties should be assessed on the receivers manufactured 
by Kuang Yuan. Final Results Seventh Review, 57 Fed. Reg. at 20245. 
Subsequently, on September 27, 1995, Commerce instructed Customs to 
liquidate the color television receivers at issue here with a dumping 
margin of 0.00 percent.” 

At some point thereafter, JVC asked Customs to refund the estimated 
antidumping duty deposits for the seventeen entries. Customs denied 
this request, presumably because the seventeen entries had already 
been liquidated almost four years earlier. On December 26, 1995, JVC 
filed a protest challenging the premature liquidations, which Customs 
denied one day later because it was untimely. JVC then filed suit in this 
Court, arguing first that the Court should equitably toll the time limita- 
tion for filing a protest; and second that Customs should refund the esti- 
mated antidumping duties that JVC deposited with Customs. Customs 
responded by filing the instant motion to dismiss for lack of subject-mat- 
ter jurisdiction. 


DISCUSSION 


Title 28 U.S.C. § 1581(a) confers exclusive jurisdiction in the Court of 
International Trade over suits against the United States “to contest the 
denial of a protest, in whole or in part.” This jurisdictional grant is not 
unqualified, however, and must be read to incorporate the requirements 


of 19 U.S.C. § 1514. Juice Farms Inc. v. United States, Fed. Cir. (T) 
___, 68 F3d 1344, 1345 (1995). Section 1514(a) provides that “de- 
‘isions of the Customs Service, including the legality of all orders and 
findings entering into the same, as to * * * the liquidation or reliquida- 
tion of an entry * * * shall be final and conclusive upon all persons (in- 
cluding the United States and any officer thereof) unless a protest is 
filed in accordance with this section * * *.” Section 1514(c)(3), in turn, 
states that “[a] protest of a decision, order, or finding described in sub- 
section (a) of this section shall be filed with the Customs Service within 
ninety days after * * * notice of liquidation or reliquidation * * *.” Read 
together, the ramification of these sections is clear: a protest must have 
been timely filed under 19 U.S.C. § 1514(c)(3) for this Court to obtain 
jurisdiction over a suit that contests its denial. 
JVC concedes, as it must, that it failed to comply with these statutory 
requirements. After all, no change liquidations are protestable deci- 


2 After Commerce published the final results, several review participants challenged their validity on unrelated 
grounds. See AOC Int’l v. United States, 18 CIT 1102 (1994). As a result, over three years elapsed before Commerce 
instructed Customs to liquidate JVC’s entries. JVC suggests that an order issued by the reviewing court in AOC Int’l is 
relevant in this case. The order enjoined Customs from liquidating entries of color television receivers manufactured 
by, inter alia, Kuang Yuan. See Compl. {| 9; P1.’s Resp. to Def.’s Mot. to Dismiss for Lack of Jurisdiction at 2 (“PI.’s 
Resp.” ). JVC’s suggestion is without merit. The reviewing court explicitly limited the scope of the order to those entries 
that Customs had not yet liquidated on June 12, 1992. See Order Granting Prelim. Inj., Ct. No. 92-06-00371 (June 12, 
1992). Hence, by definition, the order could not include the entries at issue here because they had already been liqui 
dated on February 28, 1992 
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sions under 19 U.S.C. § 1514(a).° LG Elecs. U.S.A. v. United States, —__ 
CIT _, ___, 991 F Supp. 668, 673 (1997). Here, Customs posted bul- 
letin notices of the seventeen liquidations on February 28, 1992.4 And, 
JVC failed to file a protest challenging them until December 26, 1995, 
nearly four years later. Plainly then, JVC did not comply with the statu- 
tory filing requirements for protests. 

Notwithstanding this, JVC contends that dismissal for lack of subject- 
matter jurisdiction is unwarranted because under equitable tolling 
principles, the Court may excuse its error. JVC’s logic proceeds as fol- 
lows. Drawing on the Federal Circuit’s decision in Juice Farms, JVC 
first argues that the Court of Appeals for the Federal Circuit has recog- 
nized that the time period imposed by 19 U.S.C. § 1514(c)(3) contains an 
implied exception for equitable tolling. See Pl.’s Resp. at 4. JVC then 
posits that equitable tolling is justified in this case because JVC would 
have checked for bulletin notices of liquidation, and thus discovered 
that its entries had been liquidated in time to file a timely protest, if JVC 
had not received written notices from Customs stating that its entries 
would not be liquidated until the results of the seventh administrative 
review were finalized.® Id. at 5. 

Customs’ central response to this argument is factual. That is, Cus- 
toms does not dispute that courts can toll the ninety-day period for filing 
protests. See Def.’s Resp. to Pl.’s Opp’n to Def.’s Mot. to Dismiss for 
Lack of Jurisdiction at 7-8 (“Def.’s Reply”). Instead, it argues the cir- 
cumstances described by JVC do not justify doing so. Specifically, Cus- 
toms contends that equitable tolling is only available when a 
prospective defendant has induced or tricked a plaintiff into allowing a 


3 When the estimated antidumping duty rate for an entry is the same as its actual antidumping duty rate, Customs 
liquidates the entry as “no change.” 


41t is well established that bulletin notices satisfy the statutory notice of liquidation requirement, and thereby trig- 
ger the ninety-day period for filinga protest. Juice Farms, _ Fed. Cir.(T)at__, 68 F3d at 1346; Tropicana Prods., 
Inc. v. United States, 8 Fed. Cir. (T) 145, 148-49, 909 F2d 504, 506-07 (1990) 

° In its complaint, JVC argues in the alternative that the Court has jurisdiction over this action pursuant to 28 U.S.C 
§ 1581(i), the Court’s residual jurisdiction provision. Specifically, JVC asks the Court to exercise its residual jurisdic- 
tion because JVC failed to file a timely protest only because it relied upon the written suspension notices that it received 
from Customs. See Compl. at 19 13, 21, 22. Although JVC has not pursued this argument in either its response to Cus- 
toms’ motion or in its subsequent motion to strike and for leave to file a sur-reply, the Court has nevertheless consid- 
ered and rejected it. 

It is well established that jurisdiction under § 1581(i) is limited to those cases in which relief would otherwise be 
“manifestly inadequate.” Juice Farms, __ Fed. Cir.(T)at___—, 68 F.3d at 1346 (quoting Conoco, Inc. v. United States 
Foreign-Trade Zones Bd., Fed. Cir. (T)_s,_—s«y, 18. F.3d 1581, 1584 (1994)); accord Omni U.S.A., Inc. v. United 
States, 6 Fed. Cir. (T) 99, 104, 840 F.2d 912, 915 (1988). Here, JVC’s plea for jurisdiction under § 1581(i) is based on the 
same analysis that JVC uses to support its claim for equitable tolling and jurisdiction under § 1581(a). Importantly, the 
relief provided in another subsection of § 1581,e.g., § 1581(a), does not become manifestly inadequate simply because a 
plaintiff has failed to properly invoke it. Juice Farms, __ Fed. Cir.(T) at__, 68 F3d at 1346. In this case, had the 
Court accepted JVC’s equitable tolling argument, it would have tolled the statutory filing period imposed by 19 U.S.C 
§ 1514(c)(3), and thereby exercised jurisdiction under 28 U.S.C. § 1581(a). Since, however, the Court rejects JVC’s equi- 
table tolling argument, it concludes that the protest was not timely filed and jurisdiction under § 1581(a) is thus un- 
available. Furthermore, because JVC could have obtained judicial review by filing a timely protest, jurisdiction under 
§ 1581(i) is also necessarily foreclosed. Omni, 6 Fed. Cir. at 104, 840 F.2d at 915. 
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filing deadline to pass.® Def.’s Reply at 8-9 (emphasis added). Because 
the facts positively demonstrate that Customs never engaged in any 
trickery, Customs argues that equitable tolling is unwarranted in this 
instance. 

The Court has no occasion to rule on whether the facts of this case 
would justify tolling the ninety-day period because it finds that this peri- 
od is not subject to equitable tolling. Accordingly, for the following rea- 
sons, the Court grants Customs’ motion to dismiss. 


] 


The doctrine of equitable tolling permits a plaintiff to avoid the bar of 
a statute of limitations if, “despite all due diligence, [the plaintiff] is un- 
able . obtain essential information concerning the existence of [his or 
her] claim.” Weddel v. Secretary of Health and Human Servs., 100 F.3d 
929, 9: 31 (Fed. Cir. 1996) (citing C ‘ada, 920 F2d 446, 451 (7"® Cir, 1990)). 

Before the Supreme Court’s decision 1 . Irwin, 498 U.S. 89 (1990), any 
argument that the time period in 19 U.S.C. § 1514(c)(3) could be equita- 
bly tolled was clearly doomed. Courts oan a timely filed protest as a 
jurisdictional prerequisite that could not be excused on equitable 


© Although ultimately unimportant in this case, the Court notes that throughout its reply brief Customs conflates 
»pendent doctrines of equitable tolling and equitable estoppel, implying that JVC improperly invokes the 
r. While both doctrines allow a Court to toll filing deadlines in favor of a plaintiff, the circumstances in which they 
invoked differ. Equitable tolling does not require, as Customs sts, a plaintiff to demonstrate that a pro- 
> defer it has actively sc it to prevent the plaintiff from suing in time (e.g., by promising not to plead the 
of limitations). However, a plaintiff must make such a showing in order to invoke equitable estoppel. See Cada 
lealthcare Corp., 920 F.2d 446, 450-51 (7™ Cir. 1990) (contrasting the doctrine of equitable tolling with the 
doctrine of equitable estoppel). In contrast, equitz ab le tolling is available so long as the plaintiff has exercised due dili 
gence in pursui s or her claim. Wolin v. | r Barney, Inc., 83 847, 852 (7 Cir. 1996) (“fWhen the plea is 
equitable tolli her than equitable estoppel, the defendant is innocent of the delay (though not of course the origi- 
nal wro so the plaintiff must use due diligence to be allowed to toll the statute of limitations; * * *.”). Equitable 
tolling is the only relevant doctrine in this case: JVC essentially asks the Court to rule that due diligence ae not re- 
quire an importer to monitor for bulletin notices of liquidation for an entry when the importer is notified that liquida- 
hat entry is suspended. This is an argument based not on equitable estoppel principles, but on equitable tolling 
2s. Hence, whether Customs induced or tricked JVC into missing the filing deadline is not an issue in this case 
rr the Court is unpersuaded by Customs’ related argument that the doctrine of equitable estoppel is 
navailable in suits inst the United States when the United States acts in its sovereign capacity. See Def.’s 
at 9-10. First, and perhaps most importantly, when, in Irwin v. Department of Veteran’s Affairs, 498 U.S. 89 
the Supreme Court created a rebuttable presumption that equitable tolling is a defense to missed filing dead- 
ts against the United States, the Supreme Court “explicitly (albeit in dictum) treat[ed] equitable estoppel as 
equitable tolling.” Goodhand v. United States, 40 F.3d 209, 213 (7 Cir. 1994) (citing Irwin, 498 U.S. at 96). In 
the Supreme Court implicitly treated equitable estoppel as a subset of equitable tolling. Id.; RHI Holdings t 
tes, No. 97-5116, 1998 WL 217867, at * 3 (Fed. Cir. May 5, 1998 Thus, even if JVC’s claim invoked the 
doctrine of equitable estoppel, the Court would still be required to review § 1514 in order to answer the threshold ques- 
tion, can courts toll the deadline for filing protests imposed by § 1514(c)(3)? 

Finally, Customs’ reliance on Dazzle Mfg., Ltd. v. United States, CIT ___, 971 F Supp. 594 (1997), for oo 
this proposition is misplaced. It is true that the Dazzle court rejected the plaintiff's argument that the court could ex 
cuse on equitable grounds plaintiff's failure to timely comply with 28 U.S.C. § 2637(a)(1994) by paying all duties, 
charges, or exactions owed before it commenced suit. Jd. However, it did so in part because it construed 28 U.S.C 
§ 2637(a) as a jurisdictional requirement that “must be strictly construed since the court has no power to relax the 
statutory preconditions for waiver of sovereignimmunity.”Id.,__._—CITat__, 971 F Supp. at 596 (citations omitted). 
While this Court does not quarrel with the result in Dazzle, it does not agree that statutory time limitations a fortiori 
foreclose the possibility of excuse on equitable grounds. See Irwin, 498 U.S. 89 (1990) (creating a rebuttable presump- 
tion that tolling principles are available defenses to missed filing deadlines in suits against the United States). Whether 
or not a specific statute contains an implied equitable tolling exception to statutory filing deadline depends upon the 
language, structure, and purpose of the statute. See, e.g., United States v. Brockamp, 117 S. Ct. 849 (1997). Here, the 
Court is faced with an entirely different statute, 19 U.S.C. § 1514, and accordingly assesses its language, structure, and 
purpose to determine if an equitable tolling exception to the ninety-day filing period is available 
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grounds.’ See, e.g., United States v. Reliable Chem. Co., 66 C.C.PA. 123, 
605 F2d 1179 ( 1979 ); United States v. A.N. Deringer, Inc., 66 C.C.PA. 50, 
593 F.2d 1015 ( 1979): United States v. Boe, 64 C.C.PA. 11, 543 F2d 151 
(1976); Old Republic Ins. Co. v. United States, 10 CIT 1, 625 F Supp. 983 
(1986). These decisions were based on well-settled principles of sover- 
eign immunity: since the United States can only be sued if it explicitly 
waives its sovereign immunity, and the terms of a statute waiving sover- 
eign immunity define the court’s jurisdiction, it logically followed that 
the terms of the waiver, including any time limitations, must be strictly 
construed. See, e.g., United States v. Dalm, 494 U.S. 596, 608 (1990); 
United States v. Mottaz, 476 U.S. 834, 841 (1986); Block v. North Dakota, 
461 U.S. 273, 287 (1983); United States v. Sherwood, 312 U.S. 584, 586 
(1941); Boe, 64 C.C.PA. 11, 15-16, 543 F.2d 151, 154-55; John S. Phipps 
v. United States, 22 C.C.PA. 595, 602 (1935) (“Whatever may be our 
views as to the equities of the case before us, our jurisdiction and the ju- 
risdiction of the Customs Court is limited by statutory provisions, and 
such provisions must be observed. ”) 

In Irwin, the Supreme Court relaxed the theory underlying these de- 
cisions by creating a rebuttable presumption that equitable tolling is 
available in suits against the United States. Irwin, 498 U.S. at 95-96. 
Importantly, however, this case did not signal a retreat from the basic 
premise of sovereign immunity, namely that “[a] waiver of sovereign im- 
munity cannot be implied but must be unequivocally expressed.” Jrwin, 
498 U.S. at 95 (internal quotations and citations omitted). Rather, Jrwin 
represents an acknowledgment that “[o]nce Congress has made such a 


waiver, * * * making the rule of equitable tolling applicable to suits 
against the Government, in the same way that it is applicable to private 
suits, amounts to little, if any, broadening of the congressional waiver. 
* * * Congress, of course, may provide otherwise if it wishes to do so.” Id. 

By creating a presumption in favor of equitable tolling, Irwin has 
changed how courts approach statutory filing periods. And thus, Jrwin 
“seem([s] to have overruled or made irrelevant prior case law which 


‘ The decision in Farrell Lines, Inc. v. United States, 69 C.C.PA. 1, 657 F.2d 1214 (1981), is the only noteworthy ex- 
ception and the validity of its holding is, at best, unclear. In Farrell Lines, the plaintiff sought remission of duties that 
Customs assessed on repairs made on an American vessel while it was overseas. Customs liquidated the vesse | repair 
entry without remitting the duties, and while plaintiff petitioned for administrative review of that decision, it never 
filed a timely protest of the liquidation. After Customs denied the petition, plaintiff protested the decision to deny the 
petition. When Customs denied the protest, plaintiff sued. The district court agreed with Customs and dismissed the 
case, concluding that it lacked subject-matter jurisdiction because plaintiff's protest was filed more than ninety-days 
after notice of the liquidation was given 

On appeal, a majority on the court oe ustoms’ argument and tolled the ninety-day period for filing a protest 
Id. In doing so, the majority initially noted that the applicable regulations confused both Customs and the plaintiff, id 
that both parties acted in good faith. It further reasoned that (1) treating the petition 
than a protest would “elevate form over substance”; and (2) tolling the period for filing 
the purpose of 19 U.S.C. § 1466(a), which allows Customs to remit duties 
vessels 


for review as something other 
g a protest was consistent with 
assessed on overseas repairs of American 


Yet, importantly the majority failed to discuss either the pu — unde rlying the ninety * ay period for filing a protest 
or its jurisdictional ramifications. See Farrell Lines, Inc. v. United States, 69 C.C.PA. at 7, 10, 667 F.2d 1017, 1018 
(Markey dissenting) (“In the dispositive portion of our cpinion, it was he ld that the 90- yee period for filing a protest to 
liquidation was tolled pending administrative review of [the] petition * * * for cancellation of duties. * * * That applica- 
tion of tolling, however, overlooked the jurisdictional aspect of the 90-day se ***”). The decision in Farrell Lines 
has only been followed once. See Sea-Land Serv., Inc. v. United States, 17 CIT 61, 812 F. Supp. 222 (1993), vacated as 
moot 17 CIT 649, 829 F. Supp. 393 (1993). Generally, when faced with Farrell Lines, the court has either sought to clari- 
fy and limit its holding, or have found it inapposite. See, e.g., Transmarine Navigation Corp. v. United Sta 
(1984); Wally Packaging v. United States, 7 CIT 19,578 F. Supp. 1408 (1984); Noury Chem. Corp. v. United § 

68 (1982 
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sought to determine whether a particular limitations period could be 
tolled by determining whether the time limit was jurisdictional or not.” 
Oropallo v. United States, 994 F.2d 25, 29 n.4 (1% Cir. 1993) (per curium); 
accord Cedars-Sinai Medical Ctr. v. Qui Tam Realtor, 125 F.3d 765, 770 
(9t® Cir. 1997) (internal quotations and citations omitted) (“[E]arlier 
statements that statutes of limitations are jurisdictional in nature have 
no continuing validity after the Court’s decision in J/rwin.”); Kanar v. 
United States, 118 F3d 527, 530 (7* Cir. 1997) (assessing whether a fil- 
ing deadline is available in a tort suit by analyzing the “text and the 
functions of the [Federal Torts Claim Act], not whether the defini- 
tion of claim ought to be called ‘jurisdictional’”). Hence, after /rwin, this 
Court cannot simply dismiss JVC’s claim that the ninety-day period for 
filing protests should be tolled based on pre-Irwin precedent holding 
that the period is jurisdictional.° 

Instead, the Court must assess whether reading an implied exception 
for equitable tolling into 19 U.S.C. § 1514 would unduly broaden the 
congressional waiver of sovereign immunity in 28 U.S.C. § 1581(a). See, 


e.g., Brockamp, 1175S. Ct. at 851 (holding that 26 U.S.C. § 6511 does not 
contain an implied exception for equitable tolling after answering “Ir- 
win’s negatively phrased question: Is there good reason to believe that 
Congress did not want the equitable tolling doctrine to apply?” 


I] 

In deciding whether the presumption that 19 U.S.C. § 1514 contains 
an implied exception for equitable tolling has been rebutted, the Court 
recognizes that it does not begin with aclean slate. InJuice Farms, —__ 
Fed. Cir. (T)__, 68 F3d 1344 (1995), the only Federal Circuit opinion 
that discusses how /rwin implicates § 1514, the court assumed, without 
deciding, that § 1514 allows courts to toll the ninety-day period. Specifi- 
cally, the Juice Farms court noted that Irwin “sets forth standards for 
tolling a statute of limitations in suits against the Government.” Juice 
Farms, ___ Fed. Cir. (T) at__—, 68 F.3d at 1346. Yet, the Juice Farms 
court refrained from engaging in a detailed analysis of /rwin, that is 
whether the language, structure, and purpose of § 1514 rebuts the exis- 
tence of an implied exception for equitable tolling. Instead, the Juice 
Farms court summarily stated that courts can only toll statutory time 
limitations when the Government has induced or tricked the plaintiff 
into missing the filing deadline.? Jd. 

Based on this understanding of Irwin, the Juice Farms court rejected 
the plaintiff's tolling argument on its merits, concluding that the cir- 


© The Court notes that its decision to revisit the issue of equitable tolling i 
other opinions. See, e.g., Guangxi Gitic Import and Export Corp. v. United St 
(1997) (citations omitted) (holding that time period for filing summons in act 
termination could not be tolled because the court was not empowered to im 
United States, 16 CIT 1067, 809 F. Supp. 971 (1992) (same). Although the Court does 
correctness of these decisions, it finds their use of pre-Irwin precedent and analysi 

9 Curiously, the Juice Farms court further observed that “Jrwin also weighs [the plaint igence in determining 
whether to toll a limitation period.” Juice Farms,___ Fed. Cir. (T) at ,68 F3dat 1 


78 346 doing, the Juice Farms 
court fused the doctrines of equitable estoppel and equitable tolling. See discussion supra note 5 


is not been shared by 
955 F. Supp. 1477 

n antidumping duty de 
Feldspar Corp. t 


1e to comment on the 
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cumstances did not excuse plaintiff's inaction.!° Juice Farms, __ Fed. 
Cir. (T) at , 68 F3d at 1346. Thus, it affirmed the district court’s de- 
cision to dismiss the plaintiff's claim for lack of subject-matter jurisdic- 
tion on a purely factual basis. Id. 

By taking this approach, however, the Federal Circuit left unan- 
swered the threshold question—does the language, structure, and pur- 
pose of § 1514 rebut the presumption that courts can toll the ninety-day 
period for filing protests imposed by § 1514(c)(3)? And, because the 
availability of equitable tolling is still an open question, the Court takes 
this opportunity to answer it. 


III. 

Since 28 U.S.C. § 1581(a) clearly waives the Government’s immunity 
from suit, the Court focuses on 19 U.S.C. § 1514 and whether it either 
expressly or by fair implication provides for equitable tolling. In doing 
so, the Court may not enlarge the waiver beyond the purview of the stat- 
ute and any ambiguities must be construed in favor of immunity. United 
States v. Williams, 514 U.S. 527, 531 (1995). 

To discern congressional intent on this issue, the Court turns first to 
the language and structure of § 1514, which details the procedures for 
filing a protest and the ramifications for failing to do so in a timely man- 
ner. Section 1514(c)(3) sets forth the time limitation for filing a protest. 
As discussed earlier, it provides that “[a] protest of a decision, order, or 
finding described in subsection (a) of this section shall be filed with the 
Customs Service within ninety days after but not before -[] notice of liq- 
uidation or reliquidation * * *.” 19 U.S.C. § 1514(c)(3). Its language is 
fairly simple, and in other contexts, it could reasonably be interpreted as 
subsuming an implied exception for equitable tolling (indeed, an excep- 
tion that cannot be rebutted). 

Importantly, however, § 1514(c)(3) does not stand alone. Rather, it is 
explicitly incorporated into § 1514(a). Unlike its counterpart, § 1514(a) 
is a highly detailed provision containing language that excludes any in- 
ference that Congress intended courts to have the power to equitably 
toll the time period in § 1514(c)(3). It provides as follows: 


Except as provided in subsection (b) of this section [relating to de- 
terminations implicating the North American Free Trade Agree- 
ment or the United States-Canada Free-Trade Agreement], section 
1501 of this title (relating to voluntary reliquidations), section 1516 
of this title (relating to petitions by domestic interested parties), 


10 Like the instant case, Juice Farms involved entries subject to valid suspension orders that were prematurely liq 
uidated by Customs. The Juice Farms plaintiff argued that it failed to timely protest the erroneous liquidations be- 
cause it relied on suspension notices sent by Customs. And like JVC, the-Juice Farms plaintiff asked the court to toll the 
period for filing protests based on Irwin. Juice Farms, __ Fed. Cir.(T)at__, 68 F3d at 1345-46. The court rejected 
this argument, reasoning that 
the Government provided bulletin notices of Customs’ admittedly premature liquidations. Juice Farms bore the 
burden of examining those notices and protesting within the statutory time limits. Juice Farms could have chal- 
lenged the legality of the liquidations by timely filing a protest under 19 U.S.C. § 1514(a). Juice Farms’ own lack of 
diligence caused its untimely filing. 

Id.,__—-‘Fed. Cir. (T) at__—«, 68 F.3d at 1346 

Because the facts of this case so closely parallel the facts of Juice Farms, even if the Court had determined that § 1514 
permits equitable tolling, it still would have been compelled to reject JVC’s claim on the merits. Thus, under either 
approach, the Court would dismiss this action for lack of subject-matter jurisdiction 
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and section 1520 of this title (relating to refunds and errors), deci- 
sions of the Customs Service, including the legality of all orders and 
findings entering into the same, as to- 


(2) the classification and rate and amount of duties chargeable; 


(5) the liquidation or reliquidation of an entry, or reconciliation 
as to the issues contained therein, or any modification thereof; 


shall be final and conclusive upon all persons (including the United 
States and any officer thereof) unless a protest is filed in accordance 
with this section * * * 

19 U.S.C. § 1514(a) (emphasis added). 

Section 1514(a) cannot be read to include, either explicitly or implicit- 
ly, an equitable tolling exception. The words “final and conclusive” are 
hardly ambiguous: final means “not to be altered or undone,” and con- 
clusive means “so irrefutable as to end all uncertainty or question.” 
Webster’s Third New International Dictionary of The English Language 
Unabridged 851, 471 (1986). Their meaning would be eviscerated if 
courts could review the merits of Customs’ decisions that were not time- 
ly protested whenever they determined that equity demanded it. 

The Court also finds the use of the word “legality” in § 1514(a) signifi- 
cant. It demonstrates Congress contemplated that some patently incor- 
rect Customs’ decisions would escape judicial review because it prevents 
a plaintiff from escaping the timely protest requirement by arguing that 
Customs’ decision is legally suspect. This, in turn, suggests that Con- 
gress deliberately chose to accept the occasional inequitable result in or- 
der to foster greater certainty, predictability, and repose. 

In addition, § 1514(a) sets forth explicit exceptions to the ninety-day 
limit for filing protests that notably does not include an open-ended pro- 
vision for equitable tolling. See 19 U.S.C. § 1514(a) (establishing differ- 
ent procedures when a decision implicates § 1514(b); § 1501, voluntary 
reliquidations; § 1516, petitions from domestic interested parties; or 
§ 1520, refunds and errors). The exceptions are very specific, highly de- 
tailed, and well-developed. See, e.g., § 1501 (within ninety-days of the 
original liquidation, Customs may reliquidate an entry on its own initia- 
tive); § 1516 (a domestic interested party has thirty days to notify Cus- 
toms that it wants to challenge how Customs liquidated designated 
imported merchandise). Indeed, one of the exceptions, 19 U.S.C. § 1520, 
squarely addresses JVC’s situation. 

Section 1520 authorizes Customs to reliquidate an entry, refunding 
excess deposits even if an importer failed to file a valid protest when re- 
liquidation corrects 


a clerical error, mistake of fact, or other inadvertence, whether or 
not resulting from or contained in electronic transmission, not 
amounting to an error in the construction of the law, adverse to the 
importer and manifest from the record or established by documen- 
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tary evidence, in any entry, liquidation, or other customs transac- 
tion, when the error, mistake, or inadvertence is brought to the 
attention of the Customs Service within one year after the date of 
the liquidation or exaction; * * *. 


19 U.S.C. § 1520(c). If a party in JVC’s position timely (i.e., within one 
year after the date of liquidation) notifies Customs of its mistake and 
Customs refuses to reliquidate the entry, the party can then protest that 
refusal under § 1514. Omni, 6 Fed. Cir. (T) at 101, 840 F.2d at 913. Thus, 
once the premature liquidations occurred, JVC had either ninety-days 
to file a timely protest or one year to notify Customs of its mistake. JVC 
did neither. 

By enacting § 1520, Congress recognized a limited set of circum- 
stances in which parties like JVC have two bites at the proverbial apple. 
In so doing, Congress spoke specifically on when the ninety-day period 
for filing protests may be relaxed, and for how long. Against this back- 
drop, it would be incongruous for this Court to read an additional excep- 
tion into § 1514, especially one so nebulous as equitable tolling. 

Subsequent acts by Congress further underscore this point. In vari- 
ous situations, Congress itself has determined that circumstances war- 
rant tolling, or even waiving, the time period for filing protests. In these 
situations, Congress has carved out specific statutory exceptions to 
§ 1514. See, e.g., S. Rep. No. 104-393, at 8 (1996), 1996 U.S.C.C.A.N. 
4036, 4043 (directing Customs to reliquidate certain entries of color 
televisions that were subject to a suspension order and prematurely liq- 
uidated even though importer failed to file a timely protest); S. Rep. No. 
104-393, at 27, 1996 U.S.C.C.A.N. at 4062 (same involving certain en- 
tries of frozen concentrated orange juice); S. Rep. No. 104-393, at 30, 
1996 U.S.C.C.A.N. at 4065 (same involving certain entries of live swine); 
S. Rep. No. 104-393, at 14, 1996 U.S.C.C.A.N. at 4049 (directing Cus- 
toms to treat re-entry of four warp knitting machines as duty-free even 
though a timely protest was not filed); H.R. Rep. No. 102-634, at 91 
(1992) (tolling the time for filing a protest for twenty-seven entries of 
synthetic filament fibers); H.R. Conf. Rep. No. 101-650, at 75 (1990) 
(tolling ninety-day period for filing protests for two entries); S. Rep. No. 
98-308, at 33 (1983) (directing Customs to reliquidate two entries of 
scientific equipment even though no timely protest was filed). These 
acts demonstrate that JVC’s remedy lies not with the courts, but with 
Congress. 

Finally the Court notes that its finding is fully consistent with the un- 
derlying subject matter of the statute, the collection of tariffs and duties. 
The Customs Service is the second largest tax collection agency in the 
Government. In 1992 alone, Customs collected $20.2 billion in revenue. 
See H.R. Rep. No. 103-868 Part 1, at 2 (1994). In this respect, the Court 
finds the reasoning of the Supreme Court in Brockamp, 117 S. Ct. 849, 
both relevant and persuasive. In Brockamp, the Supreme Court held 
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that courts lacked the power to toll the time limitations for filing tax re- 
fund claims, reasoning in part that 


[t]he IRS processes more than 200 million tax returns each year. It 
issues more than 90 million refunds. To read an ‘equitable tolling’ 
exception into §6511 could create serious administrative problems 
by forcing the IRS to respond to, and perhaps litigate, large num- 
bers of late claims, accompanied by requests for ‘equitable tolling’ 
which upon close inspection might turn out to lack sufficient equi- 
table justification. The nature and potential magnitude of the ad- 
ministrative problem suggests that Congress decided to pay the 
price of occasional unfairness in individual cases * * * in order to 
maintain a more workable tax enforcement system. At the least it 
tells us that Congress would likely have wanted to decide explicitly 
whether, or just where and when, to expand the statute’s limitation 
periods, rather than to delegate to the courts a generalized power to 
do so whenever a court concludes that equity so requires. 


117 S. Ct. at 852 (citations omitted). 

The situation here is analogous. Customs assesses and collects duties, 
taxes, and fees on imported merchandise; inspects targeted entries for 
cor pliance with United States trade laws and trade agreements; deter- 
mines whether imported merchandise is admissible; and compiles trade 
statistics. See GAO Rep. No. GAO/AIMD-94-119 (June 15, 1994). In 
1993, the volume of imported merchandise totaled approximately $550 
billion requiring Customs to process over 27 million entries. Jd. In this 
context, the Court is reticent to read an equitable tolling exception into 
§ 1514. Similar to the Court in Brockamp, this Court is concerned that 
such an open-ended exception would disrupt the administrative process 
and render the system for collecting tariffs and duties less workable. 

Thus, the presumption that the ninety-day period for filing a protest 
imposed by 19 U.S.C. § 1514(3) contains an equitable tolling exception 
has been rebutted by the language, structure, and purpose of 19 U.S.C. 
§ 1514. The Court is therefore without jurisdiction to review JVC’s ad- 
mittedly untimely protest. 


CONCLUSION 


For the foregoing reasons, the Court grants Customs’ motion to dis- 
miss for lack of subject-matter jurisdiction. 
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OPINION AND ORDER 


WATSON, Senior Judge: The Court has before it cross-motions for sum- 
mary judgment with respect to the tariff classification of imported light- 
ing sets. The importations consist of 14-foot long lengths of wire set 
with 10 light bulbs and with two extra light bulbs attached. Included for 
fitting over the lights are translucent plastic shapes in the form of such 
objects as fruits, vegetables, hearts, rearing horses, guitars and Ameri- 
can flags. They were classified as “lighting sets of a kind used for Christ- 
mas trees” in Subheading 9405.30.00 of the Harmonized Tariff 
Schedules of the United States (“HTSUS”). Plaintiff claims they are 
properly classifiable as other electric lamps and lighting fittings under 
Subheading 9405.40.80, HTSUS. Both competing provisions come un- 
der Heading 9405 for “lamps and lighting fittings” not elsewhere speci- 
fied or included. The relevant tariff provisions are as follows: 


Chapter 94, Heading 9405: 


arts thereof, not elsewhere specified or included; il- 
ns, illuminated nameplates and the like, havinga 
ed source, and parts thereof not elsewhere spe- 


30.00 Lighting sets of a kind used for Christmas trees 


40 Other electric lamps and lighting fittings: 
40.80 Other 


There are no material issues of fact in this case. The uncontradicted 
declaration of the plaintiff's president establishes that these lights are 
used for indoor and outdoor lighting decoration and illumination pur- 
poses unrelated to Christmas trees or the Christmas holiday. 

It is the government’s position that the actual use of these importa- 
tions is irrelevant to the classification. The government contends that 
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the Subheading 9405.30.00 provides for “string lighting” sets of all 
kinds because, whether or not they are actually used for Christmas 
trees, they are lighting sets “of a kind used for” Christmas trees. 

The Court does not agree with the government’s interpretation of the 
phrase “ofa kind used for.” That phrase is nothing more than an amplifi- 
cation or equivalent of the basic term “used for.” Group Italglass S.A. v. 
United States, 17 CIT 226 (1993). It incorporates into the HTSUS lan- 
guage of “use” classification the long-established principle that it is the 
use of the class or kind of goods being imported that is controlling, rath- 
er than the specific use to which the importation itself is put. The phrase 
does not mean that “similar” merchandise is included in a given tariff 
provision. Stated differently, the provision in which this merchandise 
was Classified is, on its face, a provision for lighting sets used for Christ- 
mas trees. Inasmuch as the importations are not used for Christmas 
trees they do not fall within the plain original meaning of the statutory 
language. It would take a special manifestation of legislative intention 
to bring them into this provision, either by specifically including “simi- 
lar” articles or possibly, by leaving unmistakable indications in the legis- 
lative history. However, when the legislative history is examined, no 
such intention is found. In fact, the clearest legislative history shows a 
contrary intention. 

Before the Harmonized Tariff Schedules of the United States, there 
was a provision for Christmas tree lighting sets “and wiring sets similar 
thereto” in item 688.10 of the Tariff Schedules of the United States 
(“TSUS”). The HTSUS replaced that provision with one covering light- 
ing sets “of a kind used for Christmas trees.” That was a definite nar- 
rowing of the language and aclear exclusion of similar lighting sets from 
classification in the same provision as Christmas tree lighting sets. It is 
“hard” evidence of what the legislators did. In the opinion of the Court, 
it is far more revealing than the material advanced by the government 
from the Explanatory Notes. 

The Explanatory Notes can be helpful in arriving at an understanding 
of the provisions of the HTSUS. As the official interpretation of the 
scope of the Harmonized Commodity Description and Coding System as 
formulated by the Customs Cooperation Council, and as a basis for the 
language of the HTSUS, these notes can be revealing, but they must be 
used with care. In this case they do not relate directly to the classifica- 
tion language under consideration. The government argues that the ex- 
planatory note under Heading 9405 states that the heading covers, inter 
alia, “electrical garlands (including those fitted with fancy lamps for 
carnival or entertainment purposes, or for decorated Christmas trees).” 
But that note does not speak directly to the HTSUS subheading for 
Christmas tree lighting in which the importations were classified. That 
piece of legislative history merely indicates that the general class of 
lights on strings should be covered under Heading 9405. It does not pre- 
clude the further differentiation of those lights under the main heading 
and it does not contradict the making of a distinct provision for Christ- 
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mas tree lights. It certainly did not operate to create a new class of items 
in the HTSUS, to be designated as “electric garlands.” That general 
term was plainly not carried over into the HTSUS. 

The government stresses the work of the nomenclature committee of 
the Customs Cooperation Council in assigning “electric garland of all 
kinds” to Heading 9405 with the express intention of avoiding having to 
distinguish between electric garlands for Christmas trees and other 
electric garlands. This argument would be persuasive if the language of 
“electric garlands” had been continued into the HTSUS but, in fact, as 
was noted earlier, what was done in the HTSUS was distinctly different. 
Language that covered “Christmas-tree lighting sets * * * and wiring 
sets similar thereto” under the Tariff Schedules of the United States be- 
came “lighting sets of a kind used for Christmas trees.” In the opinion of 
the Court, the plain and unambiguous effect of this change was to create 
a provision entirely devoted to Christmas tree lighting sets and to ex- 
clude therefrom lighting sets of a similar type. The Explanatory Notes 
cannot be used to introduce ambiguity into this plain legislative alter- 
ation, They certainly cannot be used to transform the plain statutory 
language covering Christmas tree lights into a comprehensive new pro- 
vision for “electrical garlands.” 

The use of the term “of a kind” is nothing more than a statement of 
the traditional standard for classifying importation by their use, name- 
ly, that it need not necessarily be the actual use of the importation but is 
the use of the kind of merchandise to which the importation belongs. In 
other words, if an importer could prove that its importation of Christ- 
mas tree lights was being used for purposes unrelated to Christmas that 
would have no bearing on the classification. Those lights would be “of a 
kind used for Christmas trees” within the meaning of this provision. But 
that focus on the use of the “kind” rather than the use of the specific im- 
portation does not broaden a “use” classification to include a separate 
class of similar merchandise not used for the same purpose. In this case, 
the provision for lighting sets used for Christmas trees has not been 
transformed into a provision for lighting sets used for other purposes. 

It follows that the imported lighting sets are “other” electric lamps 
and light fittings, that is to say, other than those specified in the Sub- 
heading 9405.05 that precedes Subheading 9405.40.80. For this reason, 
plaintiff's motion for summary judgment will be granted. 
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(Slip Op. 98-99) 


STC Corp, STC oF AMERICA, INC. AND AMERICAN TAPE CO., PLAINTIFFS v. 
UNITED STATES, DEFENDANT, AND E.I. DUPONT DE NEMOURS & Co., 
HOECHST CELANESE CORP, AND ICI AMERICAS INC., DEFENDANT: 
INTERVENORS 


Court No. 95-09-01181 
(Dated July 8, 1998) 


JUDGMENT 


TSOUCALAS, Senior Judge: The Court having received and reviewed 
the United States Department of Commerce, International Trade Ad- 
ministration’s (“Commerce”) Final Results of Redetermination Pur- 
suant to Court Remand, STC Corp. v. United States, Court No. 
95-09-01181, Slip Op. 97-173 (December 15, 1997) (“Remand Re- 
sults”), and Commerce having complied with the Court’s Remand, it is 
hereby 


ORDERED that the Remand Results are affirmed in their entirety; and 
it is further 
ORDERED that this case is dismissed. 


(Shp Op. 98-100) 


NORTH AMERICAN PROCESSING CO., PLAINTIFF v. 
UNITED STATES, DEFENDANT 


Court No. 93-11-00769 


Defendant moves for rehearing, modification, and/or reconsideration pursuant to U.S. 
CIT R. 59(a) of this Court’s order denying defendant’s motion for summary judgment. See 
North American Processing Co. v. United States, Slip Op. 98-13 (CIT Feb. 19, 1998). De- 
fendant contends it is entitled to judgment as a matter of law because the United States 
Customs Service properly classified the merchandise at issue under subheading 
0202.30.60 of the Harmonized Tariff Schedule of the United States. Defendant alterna- 
tively moves in limine to preclude plaintiff from introducing at trial evidence demonstrat- 
ing or relating to whether the imported merchandise consists of beef with fat adhering to 
it, fat with beef adhering to it, the degree to which the fat adheres to the beef, or the degree 
to which the beef adheres to the fat. Defendant also seeks to preclude introducing at trial 
evidence regarding labeling on the imported merchandise’s packaging and expert witness 
testimony, contending allowing such evidence at trial is unduly prejudicial. Defendant 
also moves for oral argument. 

Plaintiff opposes defendant’s motion for rehearing, modification, and/or reconsidera- 
tion, arguing genuine issues of material fact exist which preclude the Court from granting 
the motion. Plaintiff further argues the Court should not grant defendant’s motion in li- 
mine because plaintiff did not mislead the government in discovery and defendant would 
not be unduly prejudiced if the Court were to allow evidence defendant seeks to exclude. 
Plaintiff also asserts oral argument is unnecessary. 
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Held: The Court’s initial finding that this matter raises genuine issues of material fact 
is supported by the record, and thus the Court finds its initial determination is not mani- 
festly erroneous. Accordingly, the Court denies defendant’s motion for rehearing, modifi- 
cation, and/or reconsideration. The Court additionally finds evidence sought to be 
excluded by defendant through its motion in limine is critical to the resolution of issues at 
trial, and its inclusion would not unduly prejudice the defendant. Thus, the Court denies 
defendant’s motion in limine. Defendant’s request for oral argument is also denied. 


(Dated July 13, 1998) 


Barnes, Richardson & Colburn (Rufus E. Jarman, Jr. and Christopher E. Pey), New 
York, NY, for plaintiff. 

Frank W. Hunger, Assistant Attorney General of the United States; Joseph I. Liebman, 
Attorney in Charge, International Trade Field Office, Commercial Litigation Branch, Civ- 
il Division, United States Department of Justice (Barbara Silver Williams); Ed Maurer 
and Mitra Hormosi, Office of the Assistant Chief Counsel for International Trade Litiga- 
tion, United States Customs Service, of Counsel, for defendant. 


OPINION 


CARMAN, Chief Judge: The United States (defendant or government) 
moves for rehearing, modification, and/or reconsideration pursuant to 
U.S. CIT R. 59(a) of this Court’s order denying defendant’s motion for 
summary judgment. See North American Processing Co. v. United 
States, Slip Op. 98-13 (CIT Feb. 19, 1998). In the alternative, defendant 
moves in limine to exclude certain evidence and additionally moves for 
oral argument. North American Processing Company (plaintiff or 
North American) opposes the government’s motions, contending, 
among other things, sufficient evidence exists to support the Court’s de- 


nial of defendant’s motion for summary judgment. The Court has juris- 
diction pursuant to 28 U.S.C. § 1581(a) (1994). 


BACKGROUND 

On October 14, 1992, North American entered the merchandise at is- 
sue through the port of San Francisco. The merchandise consisted of 
beef trimmings packaged such that the entire package consisted of 35% 
lean meat and 65% fat. The one entry at issue was entered under sub- 
heading 1502.00.00, Harmonized Tariff Schedule of the United States 
(HTSUS), as “fats of bovine animals * * *,” dutiable at a rate of 
0.95¢/kg. The merchandise was liquidated as “no change” under this 
subheading on February 5, 1993, but was later reliquidated by United 
States Customs Service (Customs) on February 26, 1993, under sub- 
heading 0202.30.60, HTSUS, as “meat of bovine animals, frozen, bone- 
less, other,” dutiable at a rate of 4.4¢/kg. 

On May 26, 1993, plaintiff filed a protest, pursuant to 19 U.S.C. 
§ 1514(c) (1988), challenging Customs’ reliquidation of the merchan- 
dise under subheading 0202.30.60, HTSUS. Customs denied this pro- 
test on August 4, 1993, and plaintiff timely filed this action. On March 
24, 1997, defendant filed a motion for summary judgment. Defendant’s 
motion was denied in February 1998 because “[t]he parties do not agree 
on the degree to which the fat adheres to the meat, and this issue will 
require a factual finding by the Court.” North American Processing Co., 





150 CUSTOMS BULLETIN AND DECISIONS, VOL. 32, NO. 31, AUGUST 5, 1998 


at 5 (footnote omitted). This Court further determined the issue of how 
packaging in which the merchandise was imported was labeled re- 
mained in dispute. Presently before the Court are defendant’s timely 
filed motion for rehearing, modification, and/or reconsideration, motion 
in limine, and motion for oral argument. 


CONTENTIONS OF THE PARTIES 

A. De >] ¢ ndaant 

Defendant moves for rehearing, modification, and/or reconsidera- 
tion, contending the Court erred in issuing its order denying defen- 
dant’s motion for summary judgment. See North American Processing 
Co., Slip Op. 98-13. Defendant contends it is entitled to judgment as a 
matter of law because Customs properly classified the merchandise at 
issue under subheading 0202.30.60 of the HTSUS, and plaintiff failed to 
present factual ev idence sufficient to negate that classification. Defen- 

dant further contends the Court erred in denying defendant’s motion 

for summary judgment based on its finding that the labeli ing appearing 
on the me echandinsts packaging was an issue of fact for trial, arguing 
the issue of labeling is not a material fact. In the alternative, defendant 
seeks a motion in limine to preclude plaintiff from introducing evidence 
or expert w itnesses on the issues of the physical nature and description 
of the beef and the labeling of packages, contending such evidence undu- 
ly prejudices the defendant. 
B. Plaintiff 

North American opposes defendant’s motions, arguing genuine is- 
sues of material fact exist in this matter which preclude the Court from 
granting defendant’s motions. Plaintiff's central contention is that it 
presented evidence sufficient to demonstrate genuine issues of material 
fact exist regarding the physical characterization of the merchandise at 
issue and how boxes in which the merchandise was imported were labe- 
led. For substantially the same reasons, plaintiff argues defendant’s mo- 
tion in Jimine is groundless and oral argument unnecessary. 


STANDARD OF REVIEW 
The grant of a defendant’s motion for rehearing, modification, and/or 
reconsideration under U.S. CIT R. 59(a) is within the sound discretion of 
the court. See Kerr-McGee Chemical Corp. v. United States, 14 CIT 582, 
583 (1990). A motion for reconsideration will not be granted unless the 
Court’s original decision is manifestly erroneous.! See Saint Paul Fire 
& Marine Ins. Co. v. United States, 16 CIT 984, 807 F. Supp. 792 (1992) 


* Under traditional standards, a motion for reconsideration was granted only upon the identification of a mistake in 
law ¢ t, or 1 the discovery of material evidence that was cate asly unavailable. Se JAMES Wa. Moore 
Moor FEDERAL PRACTICE $ 59.30[5]fal n.10 (34 ed. 1998); cf Beverly H "0.1 val Sian i ‘orp., 21 F.3d 
1558, 1562 n.6 (Fed. Cir. 1994 citing Lavespere t Niagara } re & s, Inc., 910 F.2d 167, 174 (5* Cir 
1990) (stating the purpose of a motion for reconsideration was to correct for errors of law or fact or to present newly 
discovered evidence quotation and citation omitted 
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(applying a “manifestly erroneous” standard to a motion for rehearing 
and reconsideration).” 

Likewise, a decision concerning evidentiary matters is within the 
sound discretion of the trial court. See, e.g., Curtin v. Office of Personnel 
Management, 846 F.2d 1373, 1378 (Fed. Cir. 1988). When appropriate, a 
motion in limine to exclude certain evidence is a favored procedural de- 
vice granted to prevent a party from encumbering the record with irrele- 
vant, immaterial, or cumulative matters before trial. See, e.g., Baskett v. 
United States, 2 Cl. Ct. 356, 367-68 (1983). 


DISCUSSION 


In North American Processing Co., this Court found genuine issues of 
material fact existed warranting trial. Defendant makes no arguments 
that convince the Court its decision was manifestly erroneous. Accord- 
ingly, this Court denies the defendant’s motion for rehearing, modifica- 
tion, and/or reconsideration. Moreover, because the evidence sought to 
be excluded by defendant in its motion in limine is the very evidence 
needed to resolve the issues at trial and because the Court finds defen- 
dant would not be unduly prejudiced by allowing plaintiff to introduce 
such evidence, the Court also denies defendant’s motion in limine. 


A. Physical Nature and Description of Imported Merchandise 


In its motion papers, defendant contends North American possessed 
no evidence on the issue of whether the imported merchandise consisted 
of beef with fat adhering to it. (See Memo. in Supp. of Def.’s Motion for 
Rehr’g, Modif’n, and/or Reconsid’n (Def.’s Memo.) at 8-9 (citing, e.g., 
Celotex Corp. v. Catrett, 477 U.S. 317 (1986) (finding moving party en- 
titled to judgment as a matter of law where nonmoving party failed to 
provide evidence concerning essential element of his case)).) To support 
its contention, defendant focuses on North American’s response in dis- 
covery that it “‘does not know, and takes no position on the issue of 
whether the fat adheres to the [meat], or vice versa’” and “‘[p|laintiff 
cannot state whether any or all of the fat adheres to the [meat], or the 
[meat] adheres to the fat, or the two adhere to each other.’” (P1.’s First 
Resp. to Def.’s Third Set of Interrog., reprinted in Def.’s Memo., Ex. 2 at 
3.) Defendant argues these statements indicate North American has no 
evidence to contradict the government’s showing fat adheres to beef, 
and thus defendant was entitled to summary judgment. 

Evidence provided by plaintiff in the form of affidavits and responses 
to defendant’s interrogatories refutes to some degree defendant’s al- 


2 Other grounds for granting a motion for reconsideration include to present newly discovered or previc 
able evidence, to prevent manifest injustice, or to correct for changes in controlling law. See 11 CHARLE 
ARTHUR R. MILLER & Mary Kay KANE, FEDERAL PRACTICE AND PROCEDURE § 2810.1 (2d ed. 1995). Be 
does not appear to raise any of these additional grounds in its motion for rehearing, modification, and/or r 
tion, none will be considered in this opinion 
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legation that fat adheres to the meat and thus raises a material issue.® 
While defendant is correct plaintiff stated it “‘does not know, and takes 
no position on the issue of whether the fat adheres to the [meat] * * *’” 
(id.), plaintiff also submitted evidence stating “[t]he imported merchan- 
dise consisted of a mixture of fat trimmings which incorporated inter- 
mingled fat and meat, some of which adhered to each other.” (Affidavit of 
Rod McNally, attached to Pl.’s Memo. in Opp’n to Def.’s Motion for 
Summ. J. at 2 (emphasis added).) Such evidence challenges the govern- 
ment’s assertion that fat adheres to the meat. 

This case originally came before the Court on defendant’s motion for 
summary judgment. Summary judgment is appropriate “if the plead- 
ings, depositions, answers to interrogatories, and admissions on file, to- 
gether with the affidavits, if any, show that there is no genuine issue as 
to any material fact and that the moving party is entitled to judgment as 
a matter of law.” U.S. CIT R. 56(d). “The Court will deny summary judg- 
ment if the parties present a dispute about a fact such that a reasonable 
trier of fact could return a verdict against the movant.” Ugg Int’l., Inc. v. 
United States, 17 CIT 79, 83, 813 F Supp. 848, 852 (1993) (quotation and 
citation omitted). 

As stated in the earlier decision and reconfirmed upon further consid- 
eration here, the record indicates the parties do not agree on whether or 
to what extent fat adheres to the meat and thus raises a genuine issue of 
material fact requiring trial. Moreover, the Court finds a reasonable tri- 
er of fact could determine pieces of fat do not adhere to the meat based on 


evidence provided by plaintiff. As defendant fails to invite the Court’s 
attention to any error, the Court finds its denial of defendant’s motion 
for summary judgment was not manifestly erroneous. Accordingly, the 
Court denies defendant’s motion for rehearing, modification, and/or re- 
consideration on this issue.* 


B. Labeling on Packaging of the Imported Merchandise 
Next, defendant argues the Court erred in finding that the issue of la- 
beling on packaging should prevent summary judgment.° First, defen- 


t adheres to the meat is m It 
assified under heading 0202, HTSUS, meat of t € her,” or under head- 
SUS, as “fats of bovine animals.” As defendant's papers r 1e General Explanatory Notes to Chapter 2 
of HTSUS provide, “[a]nimal fat presented separately is excluded * * * 
to meat is treated as forming part of the meat 


the merchandise 


but fat presented in the carcass or adhering 
Memo. in Supp. of Def.’s Motion for Summ. J. at 5 (quoting Harmonized 
Commodity Description and Coding System, Chapter 2, General Notes (1986 


*The government also argues its classification is presumed to be correct pursuant to 28 U.S.C. § 2639(a 


and that 
plaintiff f the burden of 


-oming the statutory presumption by a preponderance of the evidence. (See Def.’s 
Memo. in Supp. of Def.’s Motion for Rehr’g, Modif’n, and/or Reconsid’n at 12 (quoting Baxter Healthcare Corp. of Amer 
ica v. United States, Slip Op. 98-16 at 9 (CIT Feb. 24, 1998)).) As the issue at bar concerns only whether a genuine issue 
of material fact exists, it is unnecessary to address the presumption at this time. Whether plaintiff ca 


1 successfully 
overcome the statutory deference owed to Customs remains to be dete 


rmined at trial as more evidence must be ex- 
amined to determine whether the imported merchandise is properly classified as “meat of bovine animals, frozen, 
boneless, other” or as “fats of bovine animals.” See generally E.M. Chemicals v. United States, 923 F. Supp. 202, 208 
CIT 1996) (finding it unnecessary to apply presumption of correctness on summary judgment motion concerning 
whether genuine issue of material fact exists); cf: Universal Electronics, Inc. v. United States, 112 F.3d 488, 493 (Fed 
Cir. 1997) (stating presumption of correctness relates to presentation of evidence and has force only as to factual com- 
ponents of a particular decision) 

° In the first motion, defendant contended labeling on the packaging of substantially similar merchandise described 
the contents as “Boneless Beef.” (See Def.’s Stmt. Of Mater. Facts Not in Issue at 2.) Plaintiff, however, asserted the 
merchandise was imported in boxes marked “A-FAT-TRIM,” an abbreviation for Type-A Fat Trimmings. (See P].’s 
Memo. in Opp’n to Def.’s Motion for Summ. J. (Pl.’s Memo.) at 9.) 





U.S. COURT OF INTERNATIONAL TRADE 153 


dant argues the issue of labeling is not an issue of “material fact” 
because the resolution of the issue will not affect the outcome of the suit. 
This argument is based on defendant’s assertion there is no genuine is- 
sue regarding the physical nature and description of the imported mer- 
chandise. Second, defendant contends even if the issue were relevant, 
North American failed to identify any evidence to support its claim, and 
thus the motion for summary judgment should have been granted. 

The Court finds defendant’s argument unpersuasive. First, as articu- 
lated in the initial decision, while not controlling, invoice and packaging 
descriptions of merchandise are evidence which can aid the Court in 
reaching the proper classification at trial. See, e.g., Peterson Electro Mu- 
sical Products v. United States, 7 CIT 293, 295 (1984) (stating invoices 
are evidence of what the parties, and presumably the commercial world, 
consider the merchandise to be). As the Court has found a genuine issue 
of material fact exists regarding whether fat adheres to the meat, the la- 
beling of the packaged merchandise may be relevant to the Court’s de- 
termination of the merchandise’s proper classification. Second, the 
Court finds plaintiff submitted sufficient evidence to support this al- 
legation based on the statements provided in the McNally affidavit.§ As 
defendant fails to invite the Court’s attention to any error, the denial of 
summary judgment on the issue of labeling is not manifestly erroneous. 
The Court denies defendant’s motion for rehearing, modification, and/ 
or reconsideration on this issue. 


C. Motion in Limine 


Finally, defendant moves in limine to preclude plaintiff from 
introducing evidence demonstrating or relating to whether the im- 
ported merchandise consists of beef with fat adhering to it, fat with beef 
adhering to it, the degree to which the fat adheres to the beef, or the de- 
gree to which the beef adheres to the fat, arguing such evidence would 
unduly prejudice the government as its litigation strategy was based on 
North American’s discovery responses. Defendant also seeks to pre- 
clude evidence on labeling of the imported merchandise’s packaging and 
expert witness testimony substantially for the same reasons. 

A decision concerning evidentiary matters is within the sound discre- 
tion of the trial court. See, e.g., Curtin, 846 F.2d at 1378. A motion in li- 
mine to exclude evidence is favored where, among other things, the 
exclusion would prevent a party from encumbering the record with ir- 
relevant, immaterial, or cumulative matters. See Baskett, 2 Cl. Ct. at 
367-68. As evidence concerning the physical nature and description of 
the imported merchandise and the labeling on packaging of the im- 
ported merchandise is critical for resolving genuine issues of material 


fact at bar, the evidence is not “irrelevant, immaterial, or cumulative” 
and should not be excluded. 


6 For example, McNally stated the boxes in which the imported merchandise was imported “were marked ‘A-FAT- 


TRIM.” The term “A-FAT-TRIM” is an abbreviation for “‘Type A Fat Trimmings.”” (See Affidavit of Rod McNally, at- 
tached to Pl.’s Memo. at 2.) 
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Moreover, plaintiff's evidence on adhesion and labeling matters does 
not appear to unduly prejudice the government. First, the government’s 
failure to conduct further discovery regarding the physical nature and 
description of the imported merchandise appears to be due to trial strat- 
egy rather than any alleged malfeasance by the plaintiff. (See, e.g., Def.’s 
Memo. at 22-23.) Second, as plaintiff claims it has no intention to call 
expert witnesses, (see Memo. in Supp. of Pl.’s Memo. in Opp’n to Def.’s 
Motion for Rehr’g, Modif’n, and/or Reconsid’n at 22 ), its failure to iden- 
tify witnesses during discovery did not mislead the government.’ Fur- 
ther, the defendant may request an extension of time for discovery to 
investigate any outstanding issues as needed. Thus, it does not appear 
defendant would be unduly prejudiced by the introduction at trial of the 
evidence it seeks to exclude. Accordingly, defendant’s motion in limine 
is denied. Defendant’s motion for oral argument is also denied. 


CONCLUSION 


For the reasons stated above, the Court finds this matter presents 
genuine issues of material fact requiring trial. Thus, the Court’s denial 
of defendant’s motion for summary judgment was not manifestly erro- 
neous. Accordingly, the Court denies defendant’s motion for rehearing, 
modification, and/or reconsideration. Additionally, because evidence 
sought to be excluded by defendant in its motion in limine is critical for 
resolving issues at trial and because the Court finds defendant would 
not be unduly prejudiced by the inclusion of such evidence, the Court 
denies defendant’s motion in limine. Finally, the Court also denies de- 
fendant’s motion for oral argument. 


‘If, subsequent to this decision, plaintiff decides to call an expert witness, it must, in accordance with the Rules of 
the Court, timely identify the witness to the government 
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